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THIS CONFIDENTIALITY, NON-DISCLOSURE & NON-DISINTERMEDIATION AGREEMENT (the “Agreement”) is entered into by and between Signatory to this Agreement and its and affiliates (together, “Receiving Party”); and KWILL RE, LLC, and its affiliates (together “KWILL”), and is effective upon the latter signature below (the “Effective Date”).  

1. Purpose.   Receiving Party and KWILL desire to exchange Confidential Information (as defined below) of the other for the purpose of determining the feasibility of Receiving Party acquiring assets being presented for sale (the “Authorized Purpose”). For purposes of this Agreement, the party disclosing Confidential Information is hereinafter referred to as the disclosing party and the party receiving Confidential Information is hereinafter referred to as the recipient. In connection with the Authorized Purpose, certain contacts, trade secrets and business information proprietary to the disclosing party, and which the disclosing party considers confidential, may be provided to the recipient.

2.  Definition.   “Confidential Information” means any information, technical data, or know-how (including, but not limited to, information relating to assets for sale, land and building owners, investors, tenants, leases, property condition reports, property expenses, tenant correspondence, financial information, rent rolls, marketing plans or strategies, etc.) disclosed by KWILL either directly or indirectly, in any form whatsoever (including, but not limited to, in writing, in machine readable or other tangible form, orally or visually): (i) that is a trade secret under applicable law; (ii) that has been marked as “confidential” or “proprietary” or similar legend; (iii) whose confidential nature has been made known by KWILL, orally or in writing; (iv) that due to its character and nature, a reasonable person under like circumstances would treat as confidential; or (v) discussions relating to such information whether these discussions occur prior to, concurrent with, or following disclosure of such information.

3.   Exclusions.   Confidential Information does not include, or shall cease to include, information or material that the recipient can demonstrate it obtained by then-contemporaneous written records:  (i) is in the recipient’s possession at the time of disclosure as shown by the recipient’s files and records immediately prior to the time of disclosure;  (ii) is approved for release by written authorization of the disclosing party; (iii) is disclosed to the recipient by a third party not in violation of any obligation of confidentiality; or (iv) is independently developed by the recipient without reference to Confidential Information.

4.   Use Limitations.  The Receiving Party (i) agrees not to use the Confidential Information for its own use or for any purposes except the Authorized Purpose expressly set forth above; (ii) shall not use the Confidential Information for purposes of unfair or improper competition; and (iii) agrees not to copy, alter, modify, disassemble, reverse engineer or decompile any of the materials unless permitted in writing by KWILL (any copies that are authorized to be made will be identified as belonging to KWILL and marked as “confidential”, “proprietary” or with similar legend).  Nothing in this Agreement shall limit or restrict the rights of a disclosing party to assert infringement or other intellectual property claims against the recipient or to impose on either party any obligation to disclose any Confidential Information, to purchase or sell any products, or to otherwise enter in to any type of business relationship.

5.   Disintermediation. The parties agree that they will not disintermediate relationships with each other’s Clients or opportunities relating to the Authorized Purpose of the affiliation and this Agreement, and that business pursuits and execution will be performed jointly per the terms of separate cooperation agreements. For the avoidance of doubt, this provision is intended to prevent either party from directly engaging with the other’s clients or opportunities and thereby depriving the other from monetizing such opportunities, unless the disclosing party waives in writing any claim to joint business execution. Any disintermediation with respect to business pursuits or execution constitutes a material breach of this agreement.

6.  Non-Disclosure.  The Receiving Party agrees not to disclose the Confidential Information to any third parties or to any of its employees, directors, officers, agents, contractors, consultants, advisors, or other representatives (collectively “Representatives”), except those Representatives who have a need to know the Confidential Information for accomplishing the Authorized Purpose described herein.  In such instance(s), the Representatives (i) shall be made aware that the Confidential Information is confidential; and (ii) that such Representatives’ disclosure of the Confidential Information is restricted as set forth herein.  Notwithstanding the foregoing, the Receiving Party may disclose the Disclosing party’s Confidential Information to the extent required by a valid order of a court of competent jurisdiction or other governmental body, or by applicable law; provided, however, that the recipient will use all reasonable efforts to promptly notify KWILL of the obligation to make such disclosure in advance of the disclosure, unless otherwise prohibited by law or court order, so that KWILL will have a reasonable opportunity to object to such disclosure.  The recipient agrees that it shall treat the Confidential Information with the same degree of care as it accords to its own confidential and proprietary information of a similar nature; provided that in no event shall the recipient exercise less than reasonable care to protect the Confidential Information commensurate with the sensitivity of such information.  The Receiving Party agrees to advise KWILL in writing of any misappropriation or misuse by any person of such Confidential Information of which the Recipient may become aware.

7.    Non-Circumvention. Both parties agree to keep confidential the names of any contact introduced or revealed to each other, including but not limited to possible partners,  investors and/or other capital sources, and both parties, as well as their associates, joint ventures, partnerships, divisions, subsidiaries, employees, agents, heirs, assigns, designees and consultants, will not contact, deal with, negotiate or participate in any transaction with any of such contacts, including but not limited to possible partners and possible investors, without first obtaining the consent of the other party.

8.    Third Party Information.  No party shall communicate any information to another party in violation of the proprietary rights of any third party.

9.    Return of Materials.  Any materials or documents of the disclosing party that are furnished to the Recipient, and all copies thereof, at the earlier of the Disclosing party’s request for return of the materials, or the termination of the business relationship between the Disclosing party and the Recipient, at the Disclosing party’s option, will either be (subject to the Disclosing party’s reasonable instructions):  (i) promptly returned to the Disclosing party and/or (ii) destroyed by the Recipient, including materials stored on the Recipient’s computing environment, or electronic storage media, to the extent technically feasible (with the Recipient providing written certification of such destruction). 

10.    Remedies.   The Recipient understands and agrees that the Disclosing party is providing the Confidential Information to the Recipient in reliance upon this Agreement, and the Recipient will be fully responsible to the Disclosing party for any damages or harm caused to the Disclosing party by a breach of this Agreement by the Recipient or any of its Representatives. The Recipient acknowledges and agrees that a breach of any of its promises or agreements contained herein will result in irreparable injury to the Disclosing party for which there will be no adequate remedy at law, and the Disclosing party shall be entitled to equitable relief, including specific performance and injunctive relief, in the event of any breach or threatened breach or intended breach of this Agreement by the Recipient.  Such remedies, however, shall not be deemed to be the exclusive remedies for any breach of the Agreement, but shall be in addition to all other remedies available at law or in equity.  

11.   Governing Law; Venue.  The validity, interpretation and performance of this Agreement shall be governed by the laws of the State of Illinois, excluding its conflict of law principles.  The parties agree that all litigation or other legal proceedings arising out of or related to this Agreement shall be brought in the state courts of the State of Illinois and the United States District Courts located therein, and the parties hereby submit to the exclusive personal jurisdiction and venue of such courts.

12.   Attorneys’ Fees.  In the event of any litigation or other legal proceedings arising out of or related to this Agreement, the prevailing party shall be entitled to reasonable attorneys’ fees and all costs of proceedings incurred in enforcing this Agreement.

13.   Term; Termination.  This Agreement shall govern all communications among the parties that are made from the date Confidential Information was first provided to or obtained by the Receiving Party (even if prior to the Effective Date) through the date on which a party receives from the other party written notice that such party is terminating this Agreement.  The recipient’s obligations under this Agreement with respect to Confidential Information it has received or obtained prior to such termination shall continue for a period of six (6) months after the Effective date. 

14.   Notices.  All notices or other communications required or permitted to be given under this Agreement shall be in writing and addressed to the recipient at its corporate office, or as otherwise designated in writing, and shall be deemed effectively given on the earliest of :  (i) when delivered, if personally delivered; (ii) on the third (3rd) business day following the date of mailing if delivered by certified or registered mail, return receipt requested; (iii) on the date of transmission, if delivered by facsimile or email transmission; (iv) the scheduled day of delivery if delivered via express courier; or (v) when received by the party to whom notice is intended or required to be given.

15.    General.  This Agreement sets forth the entire understanding and agreement of the parties with respect to the subject matter hereof and supersedes all other oral or written representations and understandings.  This Agreement may be amended or modified only in writing signed by an authorized representative of each party.  

If any provision of this Agreement is found by a proper authority to be unenforceable or invalid, such unenforceability or invalidity shall not affect the other provisions of this Agreement and the unenforceable or invalid provision shall be construed to be amended in order to avoid such unenforceability or invalidity while preserving as closely as possible the intent of the parties.  This Agreement shall not be construed to establish a joint venture, partnership or other business relationship between the parties.  No party will assign or transfer any rights or obligations under this Agreement without the prior written consent of the other party(ies), which consent may be withheld in the sole discretion of such party(ies).  This Agreement shall be binding upon the permitted successors and assigns of both parties.  The relationship created under this Agreement is confidential and is to be treated as Confidential Information according to the terms of this Agreement.  No waiver by a party of the conditions herein or of compliance with the provisions hereof, nor any delay by a party in exercising its rights, remedies or privileges hereunder, shall have the effect of preventing such party from exercising its rights, remedies or privileges hereunder at any future period or in any other circumstance, and no waiver shall be binding unless in writing.  This Agreement may be signed in counterparts, each which shall constitute an original.

16.   No License.  The Disclosing party shall retain the sole ownership and right to possess its Confidential Information, and any derivatives thereof.  No license is granted to the Recipient under any patents, copyrights, mask work rights or other proprietary rights by the disclosure of any information hereunder, nor is any warranty made as to such information.

The parties hereto have caused this Confidentiality and Non-Disclosure Agreement to be duly executed by a duly authorized representative of such party as of the Effective Date.  


ACKNOWLEDGED AND AGREED:

	
KWILL RE, LLC


By:______ ________________________________
     
Printed:   John Coleman

Title:       Its Authorized Agent

Date:   _________________________

661 W. Lake Street
Suite 3S
Chicago, IL 60661

	
SIGNATORY (Receiving Party)


By:_______________________________________

Printed:  

Title:     Authorized Representative

Date:     ________________________
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