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DECLARATION OF COVENANTS, CONDITIONS, RESTRICTIONS
AND GRANT AND RESERVATION OF EASEMENTS

THIS DECLARATION OF COVENANTS, CONDITIONS, RESTRICTIONS AND GRANT AND RESERVATION
OF EASEMENTS (hereinafter “Declaration™) is made as of the ¢ 2 %day of August , 2004, by Western Hospitality
Group, LP, a Montana limited partnership ("Declarant™).

1. PRELIMINARY
1.1. Definitions.

1.1.1. "Building Area": The designated location and total floor area of any building to be constructed upon Lots
1 through 3 measured from the exterior surface of exterior walls as designated on Exhibit A.

1.1.2. "Building Lot": All those areas on each Lot (i.e., | through 3} as shown on Exhibit A wherein buildings
may be constructed as legally described and inclusive of the associated parking area.

1.1.3. "Common Area": Those areas within the Hilton Garden Inn Project (HGI Project) which are designed to
serve as the primary arterial common driveways and adjacent sidewalks for pedestrian and vehicular ingress and
egress to the property within the HGI Project, as well as the sign pad property upon which the marquee sign
advertising the business of the property is located, inclusive of the marquee sign. In order to assure a uniform
quality level of maintenance and appearance, the common area to be maintained shall also include all boulevards
and landscaped parcels inmediately adjacent to Reserve Street, Stockyard Road and Howard Raser Drive and for
maintenance purposes, that portion of the property being utilized for common parking. The location of the
heretofore described elements of the Common Area are more particularly described on Exhibit B attached.

1.1.4. "Common Area Maintenance Agreement": The terms and conditions of this Agreement and the code of
regulations of Hilton Garden Inn Association, Inc. to the extent that the provisions thereof relate to assessments
and other aspects of the management and maintenance of the Common Area.

1.1.5. "Consenting Owner": (1) Declarant for so long as Declarant is the Owner of any property within the Hilton
Garden Inn Project (“HGI Project™) and (ii) those other Owners as Declarant may designate as a Consenting
Ovwimer by the recording of a supplement hereto making such designation. Declarant shalil have full authority, but
no obligation, to designate any and as many such other Consenting Owners as, in Declarant's sole discretion,
Declarant deems desirable, which designation shall state the name of the Consenting Owner and the Lot to which
such designation shall attach.

L.1.6. "Floor Area": The total number of square feet of ground floor space in a building whether or not actually
occupied. Floor area shall be measured from the exterior line of the exterior walis and from the centerline of any
party or common walls without deduction for columns, walls or other structural or nonstructural components

1.1.7. "Declarant"; Western Hospitality Group, LP, a Montana limited liability partnership, whose address is P.Q.
Box 16540 Missoula, Montana 59808

1.1.8. “Declaration: The Declaration of Protective Covenants, Conditions and Restrictions and Grant and
Reservation of Easements set forth herein (hereinafter “Declaration™).

1.1.9. "Lienholder": Any mortgagee under a mortgage or a trustee or beneficiary under a deed of trust constituting
a lien o any Lot,

1.1.10. "National Chain": A business organization operating more than thirty (30) stores In two (2) or more states
under the same trade name.

L.1.11. "Owner": The record holder of fee simple title to a Lot, its heirs, personal representatives, successors and
assigns.

1.1.12. "Lot": Lots !, 2 and 3 as shown on Exhibit A and more particularly described in Schedule 1] attached
hereto and incorporated herein by this reference. Lots may be reconfigured from time to time by the Declarant.
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1.1.13, "Person": Any Individual, limited liability company, partnership, firm, association, corporation, trust,
governimental agency, administrative tribunal or any other form of business or legal entity.

1.1.14. "Retail Building": Any building actually constructed upon Lots 1 {Tract 2 of COS 5564), 2 and 3.
1.1.14.1 "Restrictions": The easements, covenants, restrictions, and encumbrances contained in this Declaration.

1.1.15. "Service Facilities”: If any of the following exist, loading docks, trash container enclosures, recycling
facilities HVAC systems, exterior coolers, electrical and refrigeration facilities, and other similar facilities.

1.1.16. "HGI Project™: All of the Lots depicted on Exhibit A and collectively described on Schedule 1, as well as
the parcel described as the Hotel Lot Area. The HGI Project is located near the intersection of Reserve Street and
Howard Raser Drive in the city of Missoula, Montana, and is bordered on the south by Stockyard Road as shown
on Exhibit A and more particularly described in Schedule 1.

1.2. Declarant. Declarant is Western Hospitality Group, LP, the Owner of the HGI Project at the moment of recordation

of this Declaration.

1.3. Purpose. Declarant plans to develop the HGI Project as integrated Hotel, Conference Center with its own

restaurant facilities and with lots dedicated to use for high quality, independently owned restaurant facilities (or
other limited commercial uses acceptable to Declarant and identified herein), for the mutual benefit of all real
property in the HGI Project and, therefore, hereby has established this Declaration. Declarant has deemed it
desirable for preservation of the value, desirability and attractiveness of the HGI Project to create a development
of high quality of land use, design and construction with common areas and to protect the high quality
development and to insure adequate maintenance of the common areas and improvements located thereon and
therefore hereby establishes this Declaration for the HGI Project to assure that the development which occurs on
Lots 1 through 3 is compatible with its development of the facilities Declarant intends to construct on property.

1.4. Declaration. Declarant hereby declares that the HGI Project, and each lot, Lot and portion thereof; is and shall be

held, sold, conveyed, encumbered, hypothecated, leased, used, occupied and improved subject to the terms,
restrictions, and easements contained in this Declaration and all of the foregoing are declared and agreed to be
in furtherance of a general plan for the protection, maintenance subdivision, improvement and sale of the HGI
Project, and to enhance the value, desirability and attractiveness of the HGI Project. The terms, easements and
restrictions set forth herein shall run with the land constituting the HGI Project, and with each lot or estate
therein, and shall be binding upon any Person having or acquiring any right, title or interest in the HGI Project
or any lot, Lot or portion thereof: shall inure to the benefit of every lot, Lot and portion of the HGI Project and
any interest therein; and may be enforced by any Owner for so long as any such party shall remain an Owner.
The foregoing provisions notwithstanding, Declarant expressly exempts itself from all height and design
requirements of this Declaration and reserves unto itselfthe ri ght to make all determinations regarding the height
and all other size, finish, design and construction aspects of the facilities to be constructed on Declarant’s portion
of the property. Provided, however, that in doing so, it is Declarant’s express intention that its facilities which
it will erect will be compatible with those facilities to be constructed on Lots 1-3 as shown on Exhibit “A”.

2. BUILDING AND COMMON AREA DEVELOPMENT
2.1. Building Location. All buildings and other structures {except those permitted in Section 2.2) shall be placed or

constructed upon the Lots only within the area of the Building Area as shown on Exhibit A which may only be
changed by the Consenting Owner; provided, however, that canopies, eaves and roof overhangs (including
columns or posts supporting same), normal foundations, utility cabinets and meters, signs and doors for ingress
and egress may project from any building into the Building Lot. All of the foregoing shall be constructed and
maintained in accordance with all local, state and federal laws, rules and regulations applicable thereto, as well
as the Declaration set forth in this document. Any change in the location of any building to be constructed on
the Building Area shall require advance written approval of Consenting Owner. Any proposal for change of
location must be accompanied by a site plan clearly reflecting the proposed relocation site for the building and
the layout of parking stalls to assure maintenance of a like number of parking stalls as reflected on Exhibit A.

2.2.Common Area. The Common Area is hereby reserved for the sole and exclusive use of all Owners of the HGI
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Project, their tenants, contractors, employees, agents, customers, licensees and invitees. The Common Area may
be used for vehicular driving, pedestrian traffic, directional signs, (sidewaiks, kiosks, seating, bicycle racks),
landscaping (such as boulevard and landscaped parcels adjacent to Reserve Street, Howard Raser Drive, and
Stockyard Road), architectural amenities (such as fountains or statues), and utilities and for no other purpose
unless otherwise specifically provided in this Declaration or approved it writing by the Consenting Owners.
Except as herein stated, no buildings or structures not shown on Exhibit A shall be placed or constructed in the
Common Area except pylon and directional signs (as provided in Article 4), paving, bumper guards or curbs,
landscape planters, lighting standards, utility pads and equipment (and sidewalks adjacent to common driveways)
unless approved in writing by the Consenting Owner. The Common Area shall be constructed in substantially
the same location as designated on Exhibit B and shall be kept and maintained as provided for in the Common
Area Maintenance Agreement. All portions of any Building Lot which cannot be used for buildings or Service
Facilities shall be developed by the Owner thereof, at said Owner's sole cost and expense and at the time the
building on such Building Lot is constructed, in accordance with a site plan approved by the Consenting Owner
and maintained by Owner to insure, inter alia, the designation and availability of parking stalls subject to the
cross parking easement set forth in Paragraph 3.1 hereof. The sizes and arrangements of the Common Area
improvements, including, without limitation, access, driveways, striping, traffic directional arrows and signs,
concrete bumpers, and landscaped areas, together with necessary planting, will be substantially as set forth on
Exhibit B but may be modified by the Consenting Owner to accommodate orderly use and/or function of the
Common Area.

2.3. Type and Design of Building.

2.3.1. Each building on Lots 1 through 3 in the HGI Project, now and in the future, shall be of first quality construction
and architecturally designed so that its exterior elevations (including, without limitation, signs and color) will
be architecturally and aesthetically compatible and harmonious with all other buildings in the HGI Project,
including, but not limited to, the hotel to be erected on the site. An architectural concept plan shall be submitted
to the Consenting Owner within 30 days of closing. No building may be constructed nor the exterior of any
existing building changed in any way (including, without limitation, signs and color} without the prior written
approval of the Consenting Owners as to the exterior elevations (including, without limitation, signs and color)
of the building to be constructed or modified. The standard signs and logos of National Chains, and the opening,
closing, modification or relocation of any door, however, shall not require approval. Before the construction of
any building or any modification of an existing building which requires approval is commenced, sufficient
information shall be sent to the Consenting Owners to enable the Consenting Owners to make a reasonable
determination as to the architectural and aesthetic compatibility of said building or modification with all other
buildings in the HGI Project. The Consenting Owner must approve or disapprove the proposal within thirty (30)
calendar days after receipt of the proposal, and, if such Consenting Owner disapproves the proposal, it shall
provide a written explanation in reasonable detail of its reasons for disapproval and under what conditions, ifany,
the proposal would be approved, otherwise such Consenting Owner shall be deemed to have approved the
proposal after said thirty (30) days. If the proposal is disapproved as provided herein, then an alternate proposal
may be submitted, which alternate proposal shall be handled in the same manner as the initial proposal.
Notwithstanding the foregoing provisions, the Consenting Owner has agreed with the Owner of Lot 1 on Exhibit
A attached (Tract 2, COS 5564) that it may use its approximately 5,000 square foot prototype building on the
restaurant pad, subject to mutually agreed upon exterior finish materials which must consist of stucco, brick,
wood or river rock, or a combination thereof, and exterior finish paint cotors, alt of which must be acceptable to
Consenting Owner, exclusive of awnings, which Consenting Owner acknowledges shall be blue. All refuse
disposal or comparable facilities outside of the restaurant building shall be screened from view with an enclosure
constructed of materials comparable to the exterior finish and color. Furthermore, the Consenting Owner has
agreed that the maximum height of the building on this Lot shall be 22 feet, i.e., no element of the building may
extend more than 22 feet above the surface of the property except for the Lot Qwner’s prototypical tower which
may extend to 30 feet at a dimension of 10 feet by 15 feet. Any mailbox or mail receptacle to be installed on Lot
1(Tract 2 of COS 5564) shall be subject to Consenting Owner’s prior written express approval.
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Additionally, notwithstanding the foregoing provisions, the Consenting Owner has agreed with the Owner of Lot
2 that it may use its approximately 3800 square foot prototype building on the restaurant pad, subject to mutually
agreed upon exterior finish materjals which must consist of stueco, brick, wood or river rock, or a combination
thereof, and exterior finish paint colors, all of which must be acceptable to Consenting Owner. All refuse
disposal or comparable facilities outside of the restaurant building shall be screened from view with an enclosure
constructed of materials comparable to the exterior finish and color. Furthermore, the Consenting Owner has
imposed a height restriction on the Owner of Lot 2 for its restaurant building of 22 feet, i.e., no element of the
building may extend more than 22 feet above the surface except for its standard tower feature, which is 10 feet
by 12 feet and may extend to 32 feet. Any mailbox or mail receptacle to be installed on Lot 2 is subject to
Consenting Owner’s prior written express approval.

08/12/2004 Page 3 of 15



[

" 200424360

Page: 4 of 16

MM 2,

ckie M Zeler cov Bk-738 Pg-1015%

I

2.3.2. Except as the Consenting Owner may agree to in writing in its sole and absolute discretion, every building shall
be constructed in such a manner as not to adversely affect the fire rating of any building built upon any other Lot,
The putpose of this subparagraph is to allow buildings built on each Lot to be fire rated as separate and distinct
units without deficiency charge.
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2.3.3. No building shall be buiit in such a manner as o adversely affect the structural integrity of any other
building in the HGI Project.

2.3.4. Nobuilding on Lot 1, 2 and/or Lot 3 shall exceed the lesser of the agreed upon height or thirty (30) feet in height
(measured from finished floor elevation of the Building) unless otherwise approved by the Consenting Owners
and the requisite governmental authorities; provided, however, that architectural features on the front of such
building may extend to thirty (30) feet (measured from finished floor elevation of the Building on Lot 1, 2 or 3
and the requisite governmental authority; provided, , however, that the architectural feature on the front of any
such building located on Lot 1 (Tract 2 of COS 5564) such as a tower may extend to the lesser of the agreed upon
height or 30 feet measured from the finished floor elevation of the building on Lots 1, 2 or 3.

2.3.5. Each Owner shall maintain or cause to be maintained the exterior of any building located on such Owners Lot(s)
in a quality condition comparable to that of first class HGI Projects of comparable size and nature. All Service
Facilities shall be attractively screened from view from the Common Area.

2.3.6Consenting Owner’s/Declarant’s Building Exemption. The foregoing provisions notwithstanding, Declarant
expressly exempts itself from the height and design requirements of this Declaration, and reserves unto itself the
right to make all determinations regarding the height and all other size, finish, design and construction aspects
ofthe facilities to be constructed on Declarant’s portion of the property. Provided, however, that in doing so, it
is Declarant’s express intention that its facilities which it will erect will be compatible with those facilities to be
constructed on Lots 1-3 as shown on Exhibit “A”.

2.4, Construction Requirements,

2.4.1. All work performed in the construction, maintenance, repair, replacement, alteration or expansion of any
building, sign or Common Area improvements located 1n the HGI Project shall be effected as expeditiously as
possible and in- such a manmer as not to unreasonably interfere, obstruct or delay, (i) access to or from the HGI
Project, or any part thereof; to or from any public right-of-way; (ii) customer vehicular parking in that portion
of the improved Common Area located in front of any building constructed in the HGI Project and open for
business to the public; or (jii) the receiving of merchandise by any business in the HG1 Project including, without
limitation, access to Service Facilities. Staging for the construction, replacement, alteration or repair of any
building, sign or Common Area improvements located in the HGI Project including, without limitation, the
location of any temporary buildings or construction sheds, the storage of building materials, and the parking of
construction vehicles and equipment shall be Iimited to that portion of the HGI Project approved in writing by
the Consenting Owners, Unless otherwise specifically stated herein, the Person contracting for the performance
of such work ("Contracting Party") shall, at its sole cost and expense, promptly repair and restore or cause to be
promptly repaired and restored to its prior condition all buildings, signs and Common Area improvements
damaged or destroyed in the performance of such work.

2.4.2. The Contracting Party shall not permit any liens to stand against any Lot for any work done or materials
furnished in connection with the performance of the work described in Section 2 4 I; provided, however, that the
Contracting Party may contest the validity of any such lien on the Centracting Party's Lot, but upon a final
determination of the validity thereof, the Contracting Party shall cause the lien to be satisfied and released of
record. The Contracting Party shall, within thirty (30) days after receipt of written notice from the Owner of any
Lot encumbered by any such lien or claim of lien, cause any such outstanding lien or claim of lien to be released
ofrecord or transferred to bond in accordance with applicable law, failing which the Owner of said Lot shall have
the right, at the Contracting Party’s expense, to transfer said lien to bond, The Contracting Party shall indemnify,
defend and hold harmless the Owners and occupants of the HGI Project from any and all liability, claims,
damages, expenses (including reasonable attorney's fees and reasonable attorneys fees on any appeal), liens,
claims of lien, judgments, proceedings and causes of action, arising out of or in any way connected with the
performance of such work, unless caused by the negligent act or willful misconduct of the indemnified Person,
its tenants, subtenants, agents, contractors or employees. The Contracting Party, ifnot an Owner, shall: (D) notify
the Owner of said Lot of any work to be performed on its Lot so that the Owner can post a notice of
nonresponsibility on its Lot and (ii) comply with laws regarding posting of notices of non-responsibility on such
Lot where work is being conducted. The Contracting Party, ifnot an Owner, shall require every contractor which
is to perform work thereon to: (i) include in all construction contracts for work performed upon any Lot a notice
to all contractors, subcontractors, laborers and material suppliets that the Contracting Party is not acting as the
agent of the Owner and that the Contracting Party is not the owner of the Lot; and (ii) waive in writing any claim
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against the Owner of said Lot and any right to lien said Lot and such Contracting Party shall provide said Owner
with a copy of each such waiver prier to commencement of work.

2.4.3. Incidental encroachments upon the Common Area may occur as a result of the use of ladders, scaffolds, store
front barricades and similar facilities in connection with the construction, maintenance, repair, replacement,
alteration of buildings, signs and Common Area improvements located in the HGI Project, all of which are
permitted hereunder so long as all activities requiring the use of such facilities are expeditiously pursued to
completion and are performed in such a manner as to minimize any interference with use of the improved
Common Area or with the normal operation of any business in 'the HGI Project.

2.5. Casualty and Condemnation, In the event all or any portion of any building in the HGI Project is: (i) damaged
or destroyed by fire or other casualty; or {ii} taken or damaged as a result of the exercise of the power of eminent
domain or any transfer in lieu thereof, the Owner of such building shall promptly restore or cause to be restored
the remaining portion of such building or, in lieu thereof, shall remove or cause to be removed the damaged
portion of such building together with all rubble and debris related thereto, All areas on which buildings are not
reconstructed following a casualty or condemnation shall be graded or caused to be graded by the Owner thereof
to the level of the adjoining property and in such a manner as not to adversely affect the drainage of the HGI
Project or any portion thereof, shalf be covered by either grass, a dust cap of rolled, crushed rock no greater than
112-inch minus in diameter, or a one-inch minimum asphalt dust cap and shall be kept watered, if grass, weed
free and clean at such Owner's sole cost and expense until buildings are reconstructed thereon,

2.6. Indemnification, Each Qwner hereby agrees to indemnify, defend and hold harmless the other Owners and
occupants from and against any and all liability, claims, damages, expenses (including reasonable attorney's fees
and reasonable attorney's fees on any appeal), judgments, proceedings and causes of action, for injury to or death
of any Person or damage to or destruction of any property occurring in or on the interior or exterior of any
building and sidewalk(s) constructed on the indemnifying Owners Lot, unless caused by the negligent act or
willful misconduct of the indemmified Person, its tenants, subtenants, agents, contractors or employees.

3. EASEMENTS- GRANT AND RESERVATION

3.1. Ingress, Egress and Parking. Each Owner, as grantor, hereby grants to the other Owners, their respective tenants,
contractors, employees, agents, customers, licensees and invitees, and the subtenants, contractors, employees,
agents, customers, licensees and invitees of such tenants, for the benefit of each Lot of parcel belonging to the
other Qwners, as grantees, a nonexclusive easement for ingress and egress by vehicular and pedestrian traffic
and vehicular parking (with the sole exception that employees must park on their employer's Lot or in an area
designated pursuant to Section 4.2) upon, over and across that portion of the parking areas as depicted on Exhibit
A and located on each Lot or parcel, except for those areas devoted to Service Facilities or drive-up or drive-
through customer service facilities.

3.2. Utility Fines and Facilities,

3.2.1. Each Owner, as grantor, hereby grants to the other Owners, for the benefit of each Lot belonging to the other
Owners, as grantees, a nonexclusive easement under, through and across the Common Area of the grantor's
Lot(s) for driveway purposes for pedestrian and vehicular ingress and egress to the HGI Project and/or for the
installation, operation, maintenance, repair and replacement of water drainage systems or structures, water mains,
sewers, water sprinkler system lines, telephone and television conduits and lines, electrical conduits or systems,
gas mains and other public or private utilities (collectively or individually "Utility System*"). Such Utility System
shall be installed and maintained below the ground levei or surface of such easements except for ground mounted
electrical transformers and such other facilities as are required to be above ground by the utility providing such
service {including temporary service required during the construction, maintenance, repair, replacement,
alteration or expansion of any buildings or improvements focated in the HGI Project). The installation, operation,
maintenance, repair and replacement of such Utility System within the easement shall not unreasonably interfere
with the use of the improved Common Area as a driveway for pedestrian ingress and egress to the HGI Project
or with the normal operation of any business in the HGI Project. All Owners agree to endeavor to implement the
extension of utility services in the Common Area for which they have a common use, in a manner to enable a
minimum amount of interference to exist with respect to the Common Area and to implement cost sharing to
reduce the actual cost of installation for each Owner. Each grantee(s) shall share all costs related to the
installation, operation, maintenance, repair and replacement of such common utility services within the easement
area that serves such grantee(s), on an equal basis and shall bear all costs for the extension of such services
beyond the location in the Common Area to the extent that such services are exclusively for the grantee. The
Common Area shall be returned to its prior condition in the event of damage resulting from such use and shall
provide as-built plans for all such Utility System to the Owners of all Lots upon which such Utility System is
located within thirty (30) days after the date of completion of construction of any such Utility System.
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3.2.2. At any time and from time to time the Owner of a Lot shall have the right to relocate on its Lot any Utility
System installed pursuant to the foregoing grant of easement which Is then located on the Lot of such Owner,
provided that any such relocation: (T shall be performed only after sixty (60) days' notice of the Owner's intention
to undertake the relocation shall have been given to the Owner of each Lot served by the utility line or facility,
(i) shall not unreasonably interfere with or diminish utility service to the Lots served by the utility line or facility,
(iii) shall not reduce or unreasonably impair the usefilness or function of the utility line or facility; (iv) shall be
performed without cost or expense to the Owner or occupant of any other Lot; and (v) shall provide for the
original and relocated area to be restored to its prior condition. The Owner performing such relocation shall
provide as-built plans for all such relocated utility lines and facilities to the Owners of all Lots served by such
utility lines and facilities within thirty (30) days after the date of completion of any such relocation.
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3.2.3. Each Owner agrees to grant such additional easements as are reasonably required by any public or private utility
for the purpose of providing the utility lines and facilities described herein provided such casements are not
otherwise inconsistent with the provisions of this Declaration.

3.3. Signs. Each Owner, as grantor, hereby grants to the other Owners, for the benefit of each Lot belonging to the
other Owners, as grantees, an easement under, through and across the Commeon Area of the grantor's Lot(s) for
the installation, operation, maintenance, repair and replacement of the free-standing signs referred to In Section
4.3 and all utility lines and facilities appurtenant thereto, The grantee of such sign easement shall repair the
Common Area to its prior condition in the event of damage to the Common Area resulting from such use and
shall provide as-built plans for all such facilities to the Owners of all Lots upon which such facilities are located
within thirty (30) days after the date of completion of construction of the same.

3.4. Building Encroachments. Building encroachments are not allowed.

3.5. Fire and Emergency Access. Each Owner, as grantor, hereby grants to the other Owners, for the benefit of each
Lot belonging to the other owners, as grantees, a nonexclusive easement for fire protection and emergency access
for pedestrian and vehicular access, mgress and egress over, across, on and through the Lots for the benefit of
the Owners consistent with providing the HGI Project with such fire and emergency access as is required by law.

3.6. Reservation of Utility and Driveway Easements by Declarant. Declarant has expressly reserved unto itself and
its assigns a private utility easement for the installation, operation, maintenance and repair of utility services
through Lots | through 3 to permit the orderly extension and utilization of all utility services, including, but not
limited to, water, sewer, gas, power or phone lines or fiberoptic lines to serve the adjacent development property
of Declarant. Said private utility easement may also be assigned by Declarant as it pertains to utility services
to the Owner of the Doering property adjacent to and immediately east of Declarant’s property to service its sign
pad as a part of an exchange between Declarant and such property owner in conjunction with the development
of Declarant’s property. While Declarant reserves the absolute and sole discretion regarding all locations for
its reserved utility easements, Declarant agrees to endeavor to locate such reserved utility easements in a manner
that will not adversely impact any lot owner’s construction of its restaurant building at the designated site or
approved site within the Building Lot on Exhibit A, Such reserved easements will also be reflected upon and
implemented as a part of the final platting of each lot by Declarant, Declarant also reserves an easement for the
property encempassed within the private common access roads through its property which are intended to serve
as the primary means for vehicular ingress and cgress between Howard Raser Drive and Stockyard Road, and
to grant the use of such driveway to the adjacent Doering property as a part of its exchange transaction in
conjunction with the development of its property as long as the property owner agrees to pay its proportional cost
of maintaining, replacing and insuring the private common access road and/or such other common area costs
which in Declarant’s sole judgment are fair and reasonable,

4. OPERATION OF COMMON AREA

4.1. Parking. There shall be no charge for parking in the Common Area without the prior written consent of the
Consenting Owner, to the extent permitted by law and unless otherwise required by law. Additionally, there
shall be no charge for parking which occurs as an incident of and in accordance with the reciprocal cross parking
easement of the Owners.

4.2. Employee Parking, Anything in this Declaration to the contrary notwithstanding, areas to be used for motor
vehicle parking by employees of occupants of the HGI Project may be designated within the HGI Project from
time to time by Consenting Owners, or if not by the Consenting Owners, by the individual Lot Owners with the
prior written consent of the Consenting Owners. Employees of occupants of the HGI Project must park on their
employer's Lot unless otherwise designated by the Consenting Owners. Consenting Owners reserve the right to
designate common employee parking at and upon remote areas of the project in order to minimize conflict with
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parking by customers of the businesses occupying the facilities located within the project. In the event employee
parking areas are designated as provided herein, then employees of any occupant of any part of the HGI Project
shall use only those portions of the Common Area designated for such motor vehicle parking purposes. The
authority herein granted shall be exercised in such manner as not to discriminate against any Owner or occupant
of the HGI Project.

4.3. Signs.

4.3.1 Subject to governmental approval and provided the amount of signage otherwise permitted by governmental
authority for Marquee signs does not exceed the limitations imposed by applicable governmental authority,
Western Hospitality Group, LP intends to erect one (1) marquee sign on a sign pad located on property to be
designated as part of the “Common Area” adjacent to Howard Raser Drive advertising the businesses and
operation on the Consenting Owner’s development property, and that individual owners will have the ability to
advertise the presence of its business thereon in a manner comparable to the owners of other restaurant pads.
In all cases, language and format to be included for individual owner signage must be approved by Consenting
Owner. In all cases, the size, location, style, language, format and dimensions of such individual owner’s
advertising on the marquee sign shall be subject to the Consenting Owner’s review and approval.

4.3.2. Owners shall be permitted to have its own on-premises sign installed and maintained at its sole cost and
expense, provided however, that such sign may not be a “pole sign” nor may any such sign be located on North
Reserve Street. Provided further, that any on-premises sign for an Owner is subject to the review and written
approval of Consenting owners. Owner’s proposed on-premises sign shall be submitted to Consenting owners
for its review and approval during the initial review period as provided. Provided further that proposed on-
premises signs with respect to Lots 2 and 3 shall be submitted to Consenting Owner for its review and approval
in a manner to assure that 21l signage issues are fully resolved prior to closing.

4.3.3 There shall be no other signs, except directional signs and signs on buiidings, in the HGI Project without the
approval of the Consenting Owner. All exterior building signs in the HGI Project shall be subject to the approval
of the Consenting Owner.

4.4. Sales. No portion of the Common Area shall be used for the sale or display of merchandise without the approval
of the Consenting Owner.

5. RESTRICTIONS ON USE

5.1. HGI Project Restrictions.

5.1.1. Lots 1 (Tract 2 of COS 5564) and 2 may each contain one (1) restaurant, provided that the building area on Lot
1 (Tract 2 of COS 5564) shall not exceed five thousand (5,000) square feet. The building area on Lot 2 shall not
exceed three thousand eight hundred (3,800) square feet. Service offices, such as financial institutions, real estate
brokers and title companies, shall also be permitted on Lots 2 and 3, provided that the same “building area”
restrictions shall apply and provided further that any such use shall not increase the amount of parking space
required to be provided to enable use of a building for any of those . Lot 3 may contain cne (1)
restaurant and may also be utilized for service offices such as financial institutions, real estate brokers and title
companies, as well as for any type of retail sale facility not otherwise prohibited by the terms of paragraph 5.1.2
hereof. With respect to Lots 1 and 2, Declarant has agreed that those lots shall have exclusive rights of use for
purposes of constructing and operating particular types of restaurant facilities in the manner as more particularly
set forth in the original conveyance of record for each such lot from Declarant, as Grantor, the terms and
conditions of such exclusive rights of use as set forth ir: those conveyances being incorporated herein by reference
as if set forth herein in full.

5.1.2. Except with respect to the Declarant/Consenting Owners® property, and then only in conujunction with the
facilities associated with its hotel business, no part of the HGI Project shall be used, without the approval of the
Consenting Owners, for the following: [a night club, stand alone bar, tavern, or cocktail lounge (unless in
conjunction with a restaurant, brewpub or sportsbar), dance hall, billiard or pool hall, video game arcade]. No
part of the HGI Project shall be used, without the approval of Consenting Owners, for the following: bowling
alley, skating rink, massage parlor, the sale of adult products or pornographic materials, an adult book store or
adult video store, automotive maintenance or repair facility (but an installation facility in connection with an
electronics super store is allowed), junkyard, stockyard, warehouse, training or educational facility,theatre,
auditorium, meeting hall, school, church or other place of publicassembly, "flea market" any fire sale, bankruptcy
sale (unless pursuant to a court order) or auction house operation, any central laundry or dry cleaning plant, or
laundromat (provided, however, that this prohibition shall not be applicable to on-site service oriented to pickup
and delivery by the ultimate consumer, including nominal supporting facilities), gymnasium, health club, for the

08/12/2004 Page 7 of 15
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renting, leasing, or selling of or displaying for the purpose of renting, leasing or selling of any boat, motor vehicle
or trailer, any veterinary hospital, animal raising facilities or pet shops, mortuary, or for industrial purposes. The
phrase "training or educational facility" shall include, without limitation, a beauty school, barber college, reading
room, place of instruction or any other operation catering primarily to students or trainees as opposed to
customers, but shall not include computer or musical instrument retail stores that conduct lessons on the
equipment or instruments sold. The phrase "adult book store”™ or "adult video store’ shall not prevent a full-line
book store or a full-line video store from carrying adult materials (not for sale or rental to children under eighteen
(18) years of age), so long as such materials are incidental to and Tepresent no more than ten percent (10%) of
the foor area and sales of a full-line book store or a full-line video store and are discreetly stocked and handled.

¢

6. GENERAL PROVISIONS

6.1. Covenants Run With the Land, Each restriction, covenant, obligation, and easement on each Lot shall be a burden
on that Lot, shall be appurtenant to and for the benefit of the other Lots and each part thereof and shall run
with the land. Each and all of the casements, restrictions and rights granted or created herein are
appurtenances to the affected portions of the HGI Project and none of the easements, restrictions and rights
may be transferred, assigned or encumbered except as an appurtenance to such portions.

6.2. Successors and Assigns. This Declaration and the restrictions covenants, obligations, and easements created
hereby shall inure to the benefit of and be binding upon the Owners, their heirs, personal representatives,
successors and assigns, and upon any Person acquiring a Lot, or any portion thereof, or any interest therein,
whether by operation of law or otherwise; provided, however, that if any Owner selis ali or any portion of its
interest in any Lot, such Owner shall thereupon be released and discharged from any and all obligations as
Owner in connection with the property sold by it arising under this Declaration after the sale and conveyance
of title but shall remain liable for all obligations arising under this Declaration prior to the sale and
conveyance oftitle. The new Owner of any such Lot or any pertion thereof (including, without limitation, any
Owmner who acquires its interest by foreclosure, trustee's sale or otherwise) shall be liable for all obligations
arising under this Declaration with respect to such Lot or portion thereof after the date of sale and conveyance
of title,

6.3. Duration. Except as otherwise provided herein, the term of this Declaration shall be for sixty-five (65) years from
the date hereof. Notwithstanding the termination of the Declaration:

6.3.1. The easements for ingress and egress in this Declaration as depicted on Exhibit B, as well as the easements for
cross-parking, shall survive the expiration of the term of this Declaration and be perpetual and run with the land
forever, and

6.3.2. Easements for an existing Pylon Sign and/or Monument Sign, utilities, and building encroachments as provided
for in Article 3 in use at the time of the expiration of this Declaration shall continue for the remainder of the life
or use of such signs, utility improvements and building encroachments and the replacements thereof. Each
Consenting Owner shall be entitled to relocate, at its own expense, easements for utilities on its Lot after
termination of this Declaration.

6.4.Injunctive Relief, In the event of any violation or threatened violation by any Person of any of the Restrictions,
covenants, obligations, or Easements contained in this Declaration, any or all of the Owners of the property
included within the HGI Project shall have the right to enjoin such violation or threatened violation in a court
of competent jurisdiction. The right of injunction shall be in addition to all other remedies set forth in this
Declaration cr provided by law.

6.5. Modification and Termination. This Declaration may not be modified in any respect whatsoever, or term inated,
in whole or in part, except by the written approval of the Consenting Owners and then only by written instrument
duly executed and acknowledged by a majority of the Consenting Owners and recorded in the office of the
recorder of the county in which the HGI Project is located. No modification or termination of this Declaration
shall affect the rights of any previously existing Lienholder unless the Lienholder consents in writing to the
modification or termination.

6.6. Method of Approval. Approval or consent of the Consenting Owners (unless otherwise stated herein) shall mean
the written approval or consent of a majority of the Consenting Owners, which majority must include Declarant
for so long as Declarant remains a Consenting Owner,

6.7. Not a Public Dedication. Nothing herein contained shall be deemed to be a gift or dedication of any portion of the

08/12/2004 Page 8 of 13
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HGI Project to the general public or for the general public or for any public purpose whatsoever, it being the
intention of Declarant that this Declaration shall be strictly limited to and for the purposes herein expressed.

6.8. Breach Shall Not Permit Termination- It is expressly agreed that no breach of this Declaration shall entitle any
Owner to terminate this Declaration, but such limitation shall not affect in any manner any other rights or
remedies which such Owner may have hereunder by reason of any breach of this Declaration. Any breach of this
Declaration shall not defeat or render invalid the lien of any mortgage or deed of trust made in good faith for
value, but this Declaration shall be binding upon and be effective against any Owner whose title is acquired by
foreclosure, trustee's sale or otherwise.,

6.9. Default. A Person shall be deemed to be in default of this Declaration only upon the expiration of thirty (30) days
(ten (10) days in the event of failure to pay tnoney} from receipt of written notice from any Owner specifying the
particulars in which such Person has failed to perform the obligations of this Declaration, unless such Person,
prior to the expiration of said thirty (30) days (ten (10) days in the event of failure to pay money), has rectified
the particulars specified in said notice of default. However, such Person shall not be deemed to be in default if
such failure (except a failure to pay money) cannot be rectified within said thirty (30) day period provided such
Person commences to rectify such particulars within said thirty (30) day period and thereafter diligently proceeds
to rectify such particulars using good faith and its best efforts to rectify such particulars.

6.10. Notices.

6.10.1. All notices permitted or required to be given pursuant to this Declaration shall be in writing and shall
be given by personal delivery, by United States mail or by United States express mail or other established express
delivery service (such as Federal Express), postage or detivery charge prepaid, return receipt requested, addressed
to the Person and address designated below or, in the absence of such designation, to the Person and address
shown on the then current real property tax roils of the county in which the HGI Project is located. All notices
to Declarant shall be sent to the Person and address set forth below:

DECLARANT: Western Hospitality Group, LP
Attention: Robert Voeiker
P.O. Box 16540
Missoula, MT 59808
Telephone: (406) 541-0600 Fax: (406) 541-0601

LOT 1 (Tract 2
of COS 5564) Hillfield Holding — Montana, LLC
Attention: Robert Priest
1565 West Hillfield Road
Layton, UT 84041
Telephone: (801) 444-0004 Fax: (801) 444-0003

LOT 2 BL Land Group #15 L.C.
C/o Taylor, Adams, Lowe & Hutchinson, P.C.
Attention: Pete Ennenga
2180 South 1300 East, Suite 520
Salt Lake City, UT 84106
Telephone: (801) 486-1112 Fax: (801) 486-1198

The Person and address to which notices are to be given may be changed at any time by any Owner upon written
notice to the other Owners. All notices given pursuant to this Declaration shall be deemed given upon receipt.

6.10.2. For the purpose of this Declaration, the term "receipt’ shall mean the earlier of any of the following: (i) the date
of delivery of the notice or other document to the address specified pursuant to Section 6.101, as shown on the
return receipt, (0) the date of actual receipt of the notice or other document by the Person or entity specified
pursuant to Sectton 6.10.1 or (iii) in the case of refusal to accept delivery or inability to deliver the notice or other
document, the earlier of (a) the date of the attempted delivery or refusal to accept delivery, (b) the date of the
postmark on the return receipt, or (¢} the date of receipt of notice of refusal or notice of non-delivery by the
sending party.

6.11. Waiver. The failure of a Person to insist upon strict performance of any of the obligations or Restrictions
contained herein shall not be deemed a waiver of any rights or remedies that said Person may have, and shall not
be deemed -a waiver of any subsequent breach or defeult in the performance of any of the obligations or
Restrictions contained herein by the same or any other Person.

08/12/2004 Page 9 of 15
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6.12 Attorneys Fee. In the event of any confroversy, claim or action being filed or Instituted to enforce or interpret any
of the terms of this Declaration, the prevailing party will be entitled to receive from the other party all costs,
damages, and expenses, including reasonable attorneys' fees (including reasonable costs and attorney's fees on
any appeal or in bankruptcy), incurred by the prevailing party, whether or not such controversy or claim is
litigated or prosecuted to judgment. The prevailing party will be that party who was awarded Jjudgment as aresult
of trial or arbitration, or who receives a payment of money from the other party in settlement of claims asserted
by that party.

6.13 Severability. If any term or provision of this Declaration or the application of it to any Person ot circumstance
shall to any extent be invalid or unenforceable, the remainder of this Declaration or the application of such term
or provision to persons or circumstances, other than those as to which it is invalid or unenforceable, shall not be
affected thereby, and each term and provision of this Declaration shall be valid and shall be enforced to the extent
permitted by law.

6.14 Not a Partnership. The provisions of this Declaration are not intended to create, nor shall they be in any way
interpreted or construed to create, a Joint venture, partnership, or any other similar relationship between the
Owners.

6.15 Third Party Beneficiary Rights. This Declaration is not intended to create, nor shall it be in any way interpreted
or construed to create, any third party beneficiary rights in any Person, except as to an Owner or unléss otherwise
expressly provided herein.

6.16 Estoppel Certificate. Each Owner shall, upon written request (which shall not be more frequent than three (3)
times during any calendar year) of any other Owner, issue to a prospective mortgagee or successor of such other
Owner or to such other Owner, an estoppel certificate stating to the best of the issuer's knowledge that as of such
date:

(i) Whether the Owner to whom the request has been directed knows of any default by the requesting Ovwner
under this Declaration, and if there are known defaults, specifying the nature thereof: and

(ii) Whether this Declaration has been assigned, modified or amended in any way by the requested Owner (and

if it has, then stating the nature thereof); and (iii) Whether this Declaration is in full force and effect.

Such statement shall act as a waiver of any claim by the Owner furnishing it to the extent such claim is based
upon facts contrary to those asserted in the statement and to the extent the claim is asserted against a bona fide
encumbrancer or purchaser for value without knowledge of facts to the contrary of those contained in the
statement and who has acted in reasonable reliance upon the statement; however, such statement shall in no event
subject the Owner furnishing it to any liability whatsoever, notwithstanding the negligent or otherwise
inadvertent failure of such Owner to disclose correct and/or relevant information.

6.17. Captions and Headings. The captions and headings in this Declaration are for reference only and shall not be

deemed to define or limit the scope or intent of any of the terms, covenants, conditions or agreements contained
herein.

6.18. Construction In construing the provisions of this Declaration and whenever the context so requires, the use of
a gender shall include all other genders, the use of the singular shall include the plural, and the use of the plurat
shall include the singular.

6.19 Joint and Several Obligations. In the event any Owner is composed of more than one Person, the obligations of
said Owner shall be joint and several.

6.20. Exhibits and Recitals. The Recitals above and the Exhibits attached are incorporated herein and made a part
hereof to the full extent as if each were set forth in its entirety in the body hereof,

6.21. Recordation. This Declaration shall be recorded in the office of the recorder of the county in which the HGI
Project is located.

/
N
/"
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EXECUTED as of the day and year first above written,

Western Hospitality Group LP
a Montana limited partnership

By: Missoula Hospitality, LLIC, Its General Partner

Lty

obert Voelker, Manager
estern Hospitality, LL.C

By:

STATE OF MONTANA
8.

Nt N Nt

County of Missoula

On this 4% < day of August in the year 2004, before me a Notary Public in and for the State of Montana,
personally appeared Robert Voelker, known or identified to me to be the Manager of Missoula Hospitality, LLC, the
company that is the General Partner of Western Hospitality Group LP, a Montana limited partnership, and whe
subscribed said name to the foregoing instrument, and acknowledged to me that he executed the same in said
partnership name.

IN WITNESS WHEREOF, | have hereunto set my hand and affixed my official seal the day and year first above
written.

Printed Name A ject pd. Knirssir—
Notary Public for Montana
(SEAL) Residing at:  AMrsso stler 2ead—

My Commission expires: e 2 2 200F
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SCHEDULE I

LEGAL DESCRIPTION OF THE HILTON GARDEN INN PROJECT

The Hilton Garden Inn Project consists of a Hotel, Conference Center, Blue Canyon Restaurant and three lots for

restaurant pads with a pri

vate road for access running north/south from Stockyard Road to Howard Raser Drive.

All That Portion Of The NW 1/4 Of Section 8, T.13N.,R. 19 W., Principal Meridian, Montana Included Within A Tract
Of Land More Particularly Described As Follows:

Beginning At The Southwest Corner Of That Certain Lot Of Land Shown On Certificate Of Survey No. 1906

On File In Missoula County, Montana, Said Point Of Beginning Also Being The Northeast Comner Of Tract

B Of Certificate Of Survey No. 4137 On File In Missoula County, Montana; Thence N 89°23'35" E Along The

Southerly Line Of Sai

d Lot Shown In Certificate Of Survey No. 1906, 513.19 Feet To The Northeasterly Corner

Of That Certain Lot Of Land Described In Book 358 Micro, Page 196 Records Of Missoula County, Montana;
Thence S 00°03'33" E Along The Easterly Line Of Said Lot Recorded In Book 358 Micro, Page 196, 370.75
Feet To The Southeasterly Corner Thereof: Thence S 89°18'44" W, 317.94 Feet To The Easterly Line Of That
Certain Lot Described In Book 406 Micro, Page 1244, Records Of Missoula County, Montana, Thence S
00°32'17" E Along Said Easterly Line 240.84 Feet To The Southeasterly Corner Of Last Said Lot; Thence S
89°27'43" W Along The Southerly Line Of Last Said Lot 194,50 Feet To The Easterly Line Of Said Trace B;
Thence S 00°29'54" E Along Last Said Easterly Line 96.91 Feet To A Point On A Non-Tangent Curve Concave
To The Northeast And Having A Radius Of 510.00 Feet, Said Curve Being On The Northerly Right-Of-Way
Line Of Stockyard Road, A Radial Line To Last Said Point Bears $ 58°43'26 W"; Thence Northwesterly Along

Point On A Non-Tangent Curve Concave To The East And Having A Radius Of2765.00

Feet, A Radial Line To Last Said No -Tangent Curve Bears N 88°1523" W, Thence Northerly Along Last Said

Non-Tangent Curve,
Northerly Line Of Sai

An Arc Distance Of 508.35 Feet; Thence N 56 58'55" E, 47.91 Feet To A Point On The
id Tract B And A Non-Tangent Curve Concave To The North And Having A Radius Of

330 Feet, A Radial Line To Last Said Point Bears S 02°3 1'37" W; Thence Easterly Along Last Said Nontangent
Curve And The Northerly Line Of Said Tract B, An Arc Distance Of 18.05 Feet; Thence N 89°23'35'E Along
The Northerly Line Of Said Tract B, 50.55 Feet To The Point Of Beginning, Containing 7.477 Acres, More

Or Less.
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SCHEDULE II
LEGAL DESCRIPTIONS OF LOTS

Lot A: will be subject to a plan of subdivision. It is noted as Lot 3 on Exhibit A with a Fifty One thousand two
hundred and twelve (51,212) square foot parking lot for 84 cars and a building of Six thousand five hundred
(6,500) square feet. This Lot is located in the northwest corner of the Hilton Garden Inn project adjacent
to North Reserve Street and Howard Raser Drive, Missoula, Montana. The actual number of parking stalls
and building dimensions may change when the specific use is determined.

Lot B: is noted as Lot 2 on Exhibit A with a Twenty Eight thousand six hundred and eight two (28,682) square foot
parking lot for 44 cars and 2 partial parking stalls, a Three thousand eight hundred (3,800) square foot
building. This Lot is located on the western boundary of the subject property with frontage on North
Reserve Street between Howard Raser Drive and Stockyard Road, Missoula, Montana.

Lot C: is noted as Lot 1 on Exhibit A and as has been created of record as Tract 2 of COS 5564, records of Missoula
County, Montana, with a Thirty Six thousand four hundred and eighteen (36,418) square foot parking lot
with a building of Five thousand (5,000) square feet for 42 cars and 1 partial parking stall. This Lot is
located on the Southwest corner of the Hilton Garden Inn Project at the intersection of Stockyard Road and
North Reserve Street, Missoula Montana.
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MODIFICATION OF DECLARATION OF COVENANTS, CONDITIONS, RESTRICTIONS AND GRANT
AND RESERVATION OF EASEMENTS

This modification is of the DECLARATION OF COVENANTS, CONDITIONS, RESTRICTIONS AND GRANT
AND RESERVATICON OF EASEMENTS dated and executed on August 12, 2004, is made as of the 30 day of
Qu.%: et , 2006, by Western Hospitality Group, LP, a Montana limited partnership {“Declarant™).

As Consenting Owner and in consideration of the resale of Outparcel 2 (Lot 1B, CQOS 5604) to Montana First Credit
Union, Declarant modifies the DECLARATION OF COVENANTS, CONDITIONS, RESTRICTIONS AND
GRANT AND RESERVATION OF EASEMENTS as follows:

2.3.1.: (1) The following sentence shall be added after the first senitence in the first paragraph:

The Owner of Lot 2 (Lot 1B, COS 5604) shall submit an architectural concept plan to the
Consenting Owner within 90 days of closing.

(2) The foliowing sentence is added at the end of the second paragraph:

The 3,800 square foot building limitation shall not include the square footage necessary for
construction of three-lane drive up windows.

432.: The following sentence shall be added at the end of this paragraph:

The owner of Lot 2 (Lot 1B, COS 5604) is permitted to have signage on its building on the
exterior walls, including the exterior wall facing North Reserve Street.

5.1.1.: The second sentence of the paragraph is deleted and replaced with the following:

The building area on Lot 2 (Lot 1B, COS 5604) shall not exceed three thousand eight hundred
(3,800) square feet, except that the area required for the construction of three-lane drive up
windows shall not be included in the three thousand eight hundred (3,800) square foot limitation.
That is, the building area including three-lane drive windows may exceed three thousand eight
hundred (3,800) square feet.

All other provisions of the DECLARATION OF COVENANTS, CONDITIONS, RESTRICTIONS AND GRANT
AND RESERVATION OF EASEMENTS remain as originally stated.

Executed as of the date and year above written,

Western Hospitality Group, LP,
A Montana limited partnership

By Missoula Hospitality, LLC,
Its General Partner

20 Ll

By Ronald Hutcheson, Au‘hﬁnzed Member
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State of OHIO )

.88,
County of Sumpmad )

oo H attioson,
This instrument was acknowledged before me on W 30
VOEEKER, known to me to be the

, 2006, by ROBERF-E.
of Missoula Hospitality, LLC, a Montana limited Ilablhty company, the
General Partner of Western Hospitality IGroup, LP, a Montana limited partnership.

EWENCHL R Wm\wr

¥ "-.-"SAJ‘%
Notary Public for the state of OL\I oy / L%
Residing at: 2nd— V.1 ) 5.% L
My commission expires: &;Agg 2t .:%|!Q N ST 3
Al
PAMELA K. BAR‘%}"
Notary Public StateefDhio

My Commission Expires April 2%, 2010
Recorded in Portage County
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After Recording Return To:

Gary B. Chumrau

Garlington, Lohn & Robinson, PLLP
199 West Pine * P.O. Box 7909
Missoula, MT 59807-7909

200718744

Page: 1 of 5
08/04/2007 12:06P

Bk-802 Pg-1146

N

Missoula County

M

0,
SECOND MODIFICATION OF
DECLARATION OF COVENANTS, CONDITIONS, RESTRICTIONS
AND
GRANT AND RESERVATION OF EASEMENTS

THIS SECOND MODIFICATION is made and entered into as of the /7 day of May,
2007 by WESTERN HOSPITALITY GROUP, LP, a Montana limited partnership of Missoula,
Montana (“Declarant™).

RECITALS

A Declarant is the developer of the Hilton Garden Tnn Project (“HGI Project™)
located near the intersection of Reserve Street and Howard Raser Drive in the City of Missoula,
Montana.

B. In connection with the development of the HGI Project, Declarant prepared and
recorded a Declaration of Covenants, Conditions, Restrictions and Grant and Reservation of
Easements (the “Declaration”) dated the 12th day of August, 2004, and recorded on August 25,
2004 in Book 738, Page 1015, Instrument No. 200424360 of Micro Records of Missoula County,
Montana.

C. The Declaration covered the HGI Project hotel parcel as well as three 3)
contiguous parcels to be developed as restaurant parcels (or other limited commercial uses
acceptable to Declarant) and described as Lots 1, 2 and 3 in the Declaration.

Second Modification of Declaration of Covenants, Conditions, Restrictions
and Grant and Reservation Easements
Page I of 5



D. The Declarant as the “Consenting Owner” under the Declaration has prepared and
recorded a Modification of Declaration of Covenants, Conditions and Restrictions and Grant and
Reservation of Easements dated August 30, 2006, and recorded September 3, 2006 in Book 782,
Page 710, Instrument No. 200622670, Micro Records of Missoula County, Montana, in
connection with the sale of Lot 2 of the HGI Project (Lot 1B, COS 5604} to Missoula First
Credit Union (“Modification No. 17).

E. Declarant owns two (2) contiguous parcels of property to the south of the HGI
Project which additional property Declarant (as “Consenting Owner”) wishes to add to the
coverage of the Declaration as part of the overall HGI Project, on the terms and conditions
contained in this Second Modification

NOW, THEREFORE, for and in consideration of adding the new parcel to the coverage
of the Declaration and for other good and valuable consideration, the Declarant as “Consenting
Owner” hereby further amends the Declaration as follows:

1. The Declaration is hereby further amended by expanding its coverage to include
the new contiguous parcels (together the “New Parcel”) particularly described as follows:

Parcel 1

A tract of land located in the NW1/4 of Section 8, Township 13
North, Range 19 West, P.M.M., Missoula County, Montana, being
more particularly described as Tract E2 of Certificate of Survey
No. 5817.

Parcel T1

Lot 1 of RASER COMMERCIAL TRACTS NO.1, a platted
subdivision in Missoula County, Montana, according to the official
recorded plat thereof.

The intent of the Declarant and the purpose of this Second Modification is to provide that the
HGI Project (i.e. the hotel parcel and Lots 1, 2 and 3 described in the Declaration), as well as the
New Parcel are to be covered and governed by the terms of the Declaration in all respects, except
as the Declaration is modified with respect to the New Parcel as expressly set forth in this
Second Modification. Each respective parcel of property in the HGI Project development will be
subject to the terms and conditions of the Declaration as amended with respect to each of the
other parcels.

Second Modification of Declaration of Covenants, Conditions, Restrictions
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2. Without limiting the generality of the application of the Declaration to all parcels
as provided in Paragraph 1, the Declaration is specifically amended with respect to the New
Parcel to provide as follows:

2.1 The definition of “Lot” in Section 1.1.12 is modified to include the New
Parcel.

22 The definition of *HGI Project” in Section 1.1.16 is modified to include
the New Parcel.

2.3 Section 2.1 of the Declaration is revised with respect to the New Parcel
only to read as follows:

“2.1  Building Location. All buildings and other Improvements
constructed or to be constructed on the New Parcel shall be
constructed or maintained in accordance with all applicable federal,
state and local laws, rules, regulations, codes and ordinances
(including all building code and safety code and set back
requirements and sign ordinances), as well as with the terms and
conditions of the Declaration. Specifically with respect to any
applicable parking requirements and/or criteria (“Parking
Requirements™) in connection with any construction of any
improvements on and any future use of the New Parcel, the Owner
of the New Parcel must satisfy or meet any such Parking
Requirements solely by using or relying on parking available on
the New Parcel only (i.e. the New Parcel shall not be entitled to
satisfy or avoid any Parking Requirements by using or relying on
any parking available on any of the other parcels in the HGI
Project created by reason of the cross or reciprocal parking
casements granted by the terms of the Declaration). The New
Parcel must stand on its own to satisfy any Parking Requirements
with respect to gaining approval for any use or the construction of
nmprovements on ithe New Parcel. The cross and reciprocal
parking easements are intended as a benefit and convenience to the
various parcels in the HGI Project, but are not intended to be relied
upon to allow the Owners of the New Parcel to support expanded
use of or construction on the New Parcel by availin g themselves of
the cross or reciprocal parking easements on the other parcels to
satisfy Parking Requirements for the expected use of the New
Parcel. The Declarant agrees that the requirement as stated above
that the New Parcel must stand on its own to satisfy the Parking

Second Modification of Declaration of Covenants, Conditions, Restrictions
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Requirements shall likewise apply to any construction of any future
improvements on and future use of the hotel parcel of the HGI
Project. The Owner of the New Parcel agrees at all times to
maintain the parking areas, exterior lighting, signage, landscaping,
building and other improvement exteriors in a first-class condition,
including the obligation to periodically repair, maintain and replace
improvements as needed to maintain a first-class condition.”

2.4 Section 2.3.1 is revised with respect to the New Parcel only to read as
follows:

“2.3.1 All buildings, structures and other improvements of any
kind now or in the {uture constructed or maintained on the New
Parcel shall be of first-class quality construction and architecturally
designed so that its exterior ¢levations (including without
limitation signs and quality of materials) will be architecturally and
aesthetically compatible with other buildings and improvements in
the HGI Project and surrounding areas. All refuse disposal or
comparable facilities outside of the buildings shall be screened
from view with an enclosure constructed of materials comparable
to the exterior finish and color. At all times the Owner of the New
Parcel shall be required to keep the New Parcel free of debris,
garbage, refuse, trash and all storage shall be done in an orderly
fashion to avoid an unsightly condition. The Owner of the New
Parcel shall not allow any activity on the New Parcel that may be
or may become a nuisance to the other Owners or the surrounding

EX]

drea.

25 Section 5.1.2 is modified with respect to the New Parcel only to provide
that the restrictions prohibiting a night club, stand alone bar, tavern or cocktail lounge are
deleted. The other use restrictions shall remain in place but shall be expanded to prohibit a hotel
or motel. The use restrictions shall be further expanded to specifically prohibit the use of the
New Parcel for any immoral or unlawful activity, which for these purposes include a topless bar,
strip club or other similar adult entertainment facility.

3. Except as expressly modified or amended by the terms of this Second

Modification, the terms, conditions and all other provisions of the Declaration (as modified by
Modification No. 1) shall remain in full force and effect and are hereby ratified by the Declarant.
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IN WITNESS WHEREOF, the Declarant has executed this Second Modification as of the

day and year first above written.

STATE OF H\'—t )
s$
County of \AV\,‘EH it
on Mg, 17

, 2007, before me ” (/LM’ (il b

WESTERN HOSPITALITY GROUP, LP
a Montana limited partnership

By its General Partner
Missoula Hospitality, LLC

2

Ronald Hutcheson, Authorized Member

Al

, Notary

vt iy,

Public, personallyjappeared RONALD HUTCHESON, pers}anally known to me to be the per&mﬂ Fas

whose name is subscribed to the within instrument and acknowledged to me that he executqﬁ @e

1’
same as an Authorized Member of Missoula Hospitality, LLC. s 5 ..‘_\% J, z.
il .f:e‘P‘?»*"’ '
WITNESS my hand and official seal. B "1,"*; 7
- '.I't,' . O
e ‘14
Vit dgacy J Jeitd s

Pfinfed N

NOTAR
Residing at )[(,}//)// /
Commission Expires

YZ%‘ Aldriielr i 77
UB

LIC FOR THE STATE OF (% 47/
C Lo /)_ /
y ’(ﬁ JL' J'
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THIRD MODIFICATION OF
DECLARATION OF COVENANTS, CONDITIONS, RESTRICTIONS
AND
GRANT AND RESERVATION OF EASEMENTS
Jun
THIS THIRD MODIFICATION is made and entered into as of the day of May,

2009 by WESTERN HOSPITALITY GROUP, LP, a Montana limited partnership of Missoula,
Montana (‘‘Declarant™).

RECITALS

A. Declarant is the developer of the Hilton Garden Inn Project (“HGI Project™)
located near the intersection of Reserve Street and Howard Raser Drive in the City of Missoula,
Montana.

B. In connection with the development of the HGI Project, Declarant prepared and
recorded a Declaration of Covenants, Conditions, Restrictions and Grant and Reservation of
Easements (the “Declaration”) dated the 12th day of August, 2004, and recorded on August 25,
2004 in Book 738, Page 1015, Instrument No. 200424360 of Micro Records of Missoula County,
Montana.

C. The Declaration covered the HGI Project hotel parcel as well as three (3)
contiguous parcels to be developed as restaurant parcels (or other limited commercial uses
acceptable to Declarant) and described as Lots 1, 2 and 3 in the Declaration.

Third Modification of Declaration of Covenants, Conditions, Restrictions
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D. The Declarant as the “Consenting Owner” under the Declaration has prepared and
recorded a Modification of Declaration of Covenants, Conditions and Restrictions and Grant and
Reservation of Easements dated August 30, 2006, and recorded September 5, 2006 in Book 782,
Page 710, Instrument No. 200622670, Micro Records of Missoula County, Montana, in
connection with the sale of Lot 2 of the HGI Project (Lot 1B, COS 5604) to Missoula First
Credit Union (“Modification No. 17).

E. Declarant owned two (2) contiguous parcels of property to the south of the HGI
Project which additional property Declarant (as “Consenting Owner”) added to the coverage of
the Declaration as part of the overall HGI Project, on the terms and conditions contained in a
Second Modification of Declaration of Covenants, Conditions and Restrictions and Grant and
Reservation of Easements dated May 17, 2007, and recorded August 1, 2007 in Book 802, Page
1146, Instrument Neo. 200719744, Micro Records of Missoula County, Montana “Second
Modification™).

F. The Declaration provides in Schedule II that Lot 3 (as defined in Section 1.1.12
and as shown in Exhibit A and as described in Schedule II of the Declaration) “will be subject to
a plan of subdivision.

G. Lot 3 was a part of Tract 1A-2A of Certificate of Survey Neo. 5958. The
Declarant is now subdividing Tract 1A-2A into two (2) newly created lots to be known as Lot 1
and Lot 2 of MISSOULA HILTON, a subdivision of the City of Missoula, County of Missoula,
Montana, according to the official recorded plat thereof (“Lot 1 and Lot 2 of Missoula Hilton”).

H. Lot 1 and Lot 2 of Missoula Hilton will encompass all of Lot 3 and the Hotel Lot
Area (as described and defined in the Declaration), as well as some additional property not
currently included within the coverage of the Declaration, which additional property is located to
the south of the Hotel Lot Area and was previously added to Tract 1A-2A as a result of a
boundary re-location.

L Declarant (as “Consenting Owner’”) wishes to amend the Declaration by expressly
adding Lot 1 and Lot 2 of Missoula Hilton to its coverage (which will include the former Lot 3
and the Hotel Lot Area, as well as the additional property), and by adding new provisions
required by the City of Missoula as conditions of approval of the Missoula Hilton Subdivision.

TERMS

NOW, THEREFORE, for and in consideration of adding the additional parcel to the
coverage of the Declaration and for other good and valuable consideration, the Declarant as
“Consenting Owner” hereby further amends the Declaration as follows:

Third Modification of Declaration of Covenants, Conditions, Restrictions
and Grant and Reservation Easements
Page 2 of 20




200917624 Page 3 of 20
07/16/2009 03:23:09 PM

1. The Declaration is hereby further amended by expanding its coverage to include
the real property particularly described as follows:

Lot 1 and Lot 2 of MISSOULA HILTON, a platted subdivision in
Missoula County, Montana, according to the official recorded plat
thercof.

The intent of the Declarant and the purpose of this Third Modification is to provide that the HGI
Project (i.e. the hotel parcel and Lots 1, 2 and 3 described in the Declaration, as well as the New
Parcel added to coverage by the terms of the Second Modification) is amended to also include
Lot 1 and Lot 2 of Missoula Hilton, which Lots are also to be covered and governed by the terms
of the Declaration in all respects, except as the Declaration was modified with respect to the New
Parcel as expressly set forth in the Second Modification. Each respective parcel of property in
the HGI Project development will be subject to the terms and conditions of the Declaration as
amended with respect to each of the other parcels.

2. Without limiting the generality of the application of the Declaration to all parcels
as provided in Paragraph 1, the Declaration is specifically amended with respect to Lot 1 and Lot
2 of Missoula Hilton to provide as follows:

2.1 The definition of “Lot” in Section 1.1.12 is modified to include Lot 1 and
Lot 2 of Missoula Hilton, it being understood that Lot 1 and Lot 2 of Missoula Hilton encompass
“Lot 3” and the Hotel Lot Area that were already included within the coverage of the
Declaration, but are now part of the new legal description by virtue of the Missoula Hilton
subdivision.

2.2 The definition of “HGI Project” in Section 1.1.16 is modified to include
Lot 1 and Lot 2 of Missoula Hilton.

2.3  Article 2 is amended to add a new Section 2.7 to cover signage on Lot 1
and Lot 2 of Missoula Hilton as follows:

“2.7  Address Signs. Each business must install an address sign at
least six inches in height that is clearly visible from the street. During
construction, temporary signs are allowed, but shall properly display
the property address for construction purposes.”

24  Article 2 is further amended to add a new Section 2.8 to provide for road
maintenance within Lot 1 and Lot 2 of Missoula Hilton as follows:

Third Modification of Declaration of Covenants, Conditions, Restrictions
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“2 8  Private Road Maintenance. The purchaser and/or owner of all
or any portion of Lot 1 or Lot 2 of Missoula Hilton, understands and
agrees that private road construction, maintenance, and snow removal
shall be the obligation of the owner or the Hilton Garden Inn of
Missoula Owners Association, Inc. (“Association™), and that the City
of Missoula is in no way obligated to perform such maintenance or
upkeep until the roads are brought up to standards and accepted by the
City of Missoula for maintenance. Such road maintenance is the
obligation of the Association, and covered by the Declaration and the
Code of Regulations of the Association (which constitutes a private
road maintenance agreement), a copy of which is attached hereto as
Exhibit “2.8” and by this reference made a part hereof.”

2.5 In connection with the creation of Lot 1 and Lot 2 of Missoula

Hilton, a new Section 3.7 is added with respect to the granting of utility casements:

“3 7. Utility Easements, The undersigned hereby grants unto each
and every person, firm, or corporation, whether public or private,
providing or offering to provide telephone, telegraph, electric power,
gas, cable television, water or sewer service to the public, the right to
the joint use of an easement for the construction, maintenance, repair
and removal of their lines and other facilities in, over, under, and
across each area designated on the Missoula Hilton Subdivision Plat as
“Utility Easement” to have and to hold forever.”

2.6  Article 5 is amended by adding the following new sections with respect to

disclosures and use restrictions related to Lot 1 and Lot 2 of Missoula Hilton as follows:

“5 1.3 Radon Mitigation. The EPA has designated the Missoula area
as having a high radon gas potential (Zone 1). Therefore, the Missoula
City-County Health Department recommends that all new residences
incorporate radon resistant construction features.

5.1.4 Weed Control. Lot owners shall maintain their property in
compliance with the Montana County Weed Control Act and the
Missoula County Noxious Weed Management Plan. Lot owners shall
revegetate all ground disturbances with beneficial species at the first
appropriate opportunity after the disturbance occurs.

5.1.5 Wildlife. Wildlife is an important amenity of the area in which
the Missoula Hilton Subdivision is located. Owners are responsible for

Third Modification of Declaration of Covenants, Conditions, Restrictions
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living in harmony with wildlife, including maintaining appropriate
measures for protecting vegetation, confining pets, and storing garbage,
pet food, and other potential wildlife attractants. The following
provisions are designed to implement these purposes:

(1) Owners should not feed or offer supplements (such as
salt blocks, attractants, table scraps, or bait) to deer or other
wildlife. Feeding wildlife results in unnatural concentrations
of animals leading to overuse of vegetation and disease
transmission. Deer attract mountain lions, which pose a threat
to humans. Feeding of wildlife also allows the wildlife to
become accustomed to a human environment, which can be
dangerous to humans, pets, and wildlife. Montana State law
(MCA Section 87 -3-130) prohibits providing supplemental
feed or attractants to wildlife which results in a concentration
of game animals that may potentially contribute to the
transmission of diseasc or that constitutes a threat to public
safety.

(ii)  Pet food should be stored indoors or in animal resistant
containers in order to avoid attracting bear, mountain lion,
skunks, raccoons, or other wildlife.

(iii)  Gardens, fruit trees, and orchards attract wildlife.
Produce should be harvested when ripe to prevent odor from
rofting vegetation attracting bear or skunk. Fences intended to
prevent entry by deer should be eight (8) feet or higher.
Netting over gardens help deter birds.

(iv) Bird feeders attract bear and should not be used from
April through October.

(v)  Apiaries and beehives attract bear and should be
avoided.

(vi)  The local offices of the Montana Department of Fish,
Wildlife & Parks are located at 3201 Spurgin Road, Missoula,
Montana, and should be consulted for further information on
living with wildlife in rural Montana. A copy of the pamphlet
Living with Wildlife -A Guide to Coexistence is available from
the FW&P or the Office of Planning & Grants.
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5.1.6 Wood Burning Stoves. Missoula City-County Air Pollution
Control Program regulations prohibit the installation of wood burning
stoves or fireplaces. Pellet stoves require an installation permit from
the Health Department.”

2.7  Section 6.5 is amended by adding the following to the end of the

“Notwithstanding the foregoing, the following Sections may not be amended or
deleted without approval of the governing body and the City Attorney:

Section 2.7  Address Signs

Section 2.8  Private Road Maintenance

Section 3.7  Utility Easements

Section 5.1.3 Radon Mitigation

Section 5.1.4 Weed Control

Section 5.1.6 Wood Burning Stoves

Section 6.5  Modification and Termination (but only to the extent
modified by this Section 2.7)

Section 6.22 RSID/SID”

2.8 Article 6 is amended by adding a new Section 6.22 as follows:

“6.22 RSID/SID. Acceptance of a deed for a lot within Lot 1 or Lot 2 of
Missoula Hilton shall constitute the assent of the owners to any future RSID/SID,
based on benefit, for the upgrading of Howard Raser Drive, Stockyard Road, and
Reserve Street, including but not limited to paving, curbs and gutters, non-
motorized facilities, street widening and drainage facilities, and may be used in
lieu-of-their signatures on an "RSID/SID petition.”

Except as expressly modified or amended by the terms of this Third Modification,

the terms, conditions and all other provisions of the Declaration (as medified by Modification
No. 1 and the Second Modification) shall remain in full force and effect and are hereby ratified
by the Declarant (as Consenting Owner), including the provisions in Section 1.4 that state that
the terms, casements and restrictions set forth in the Declaration, including those contained in
this Third Modification, shall run with the land.

4.

The above recitals are incorporated into this Third Modification.
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IN WITNESS WHEREOF, the Declarant has executed this Third Modification as of the
day and year first above written.

WESTERN HOSPITALITY GROUP, LP
a Montana limited partnership

By its General Partner
Missoula Hospitality,

STATE OF Qﬁ Ny, )
. 8§
County of M )
0 v \7) , 2009, before me é,l NnA M %YUJP(JM]C , Notary Public, personally
appeared , personally known to me to be&’the person whose name is

subscribed to the within instrument and acknowledged to me that he executed the same as an
Authorized Member of Missoula Hospitality, LLC, as the General Partner of Western Hospitality

Group, LP.

WITNESS my hand and official seal.

WM g,
e ,
ShalAl

& LR .‘9 i

SOEUT M b

H ‘I LP’- ‘.-:«".:H";umsm'rl(Jt:w,ﬂ‘;iﬁ'i ) A (_’

EH H s “~u<.‘uc. 5ate of Ohio 111 AA D 4.4 , _
£l & Ky lumnugs x 01,28/20 P Zr o d / 7
3 ¥ Cumaussion Expires: O 14 Printed Name k “ L ".Z[ II’W

NOTARY PUBLIC FOR THE STATE ©

Residing at _TuansShurg, OH
Commission Expires _O |7&&/ 3014
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Exhibit 2.8

— CODE OF REGULATIQNS OF HILTON GARDEN NN OF MISSOULA
OWNERS ASSOCIATION. INC,

ASSOCIATION OF OWNERS
Garden Inm i R tal devek d in the City of Misscula, Missouis

P

Hilton of Missoula , & al ¢ e -
e e S
B > - »
respons: - jon and administration of
cRiGMents,

ibie for the management, matenance, Operation
a:d&ﬁihsofﬂwamehAamaﬁmduﬂbovuwdmﬂwpnmmtfmhhHﬁn

and in the Declaration of Covenants, Conditions, and Restrictions for Hilton Garden Inn of Missoula (the
"Declaration™) as recorded with the Missoula cm_m.m@dmmmmm
Declaration shall have the same i Wmmmmdﬁlﬂmmdml
estate in the Development shall be entit] m%m_ petm‘wmny_shdlbeemﬁedto
tnembership. In the event that a parcel of real estate in the is owned jointly or in cormmon by more
m“mam.mmmﬁpmumwmwdmem;mma
a ber of the A i i

transferred in any manner, cxcept 43 an appurtensnce to the real estate ownsd such member. i
real estate and afl persons using or enteriog or acquiring any inerest in any portion of the Development -
ortheComonAmaMbeﬂbjeclmr k and terr berein, Tt of the
Development is Western Hospitality Group, . a Montara limited partnership, and it, together with its |
successors and assigns, is refereed to berein as the "Devaloper. *

PS5 a

All expenses arising from the management, administration and op ton of the Associ in p
of its ilitics as set forth herein shall be levied by the Association against the bers in o

3, Assessnents shall be determined in accordance with the

mmﬂDmﬁﬂmM?ﬁgAmngﬂm

shail project all expen 'g yeor which may
management and L of the elements of the
for cont and reserves. An adequate reserve
mwwmhﬂwfb?’&mWMMl
b payments as
4} below, rather than by special At a minimum, tho reserve fund
1 of the Association' | budget. Upon adoption of an
of Directors, copies of the budget shall be delivered to cach member and
shall b upon said budget, although the failure to deliver
10 cack manber shall not affect or in any diminish - of any
ShouldtheBonrdofgm' at any time decide, in
ﬂﬂnﬂlﬂ nts levied sre or may prove 10 be
insufficient w the costs of operatk e & oflg;l: fop o i
ing Comman Areas; (3) to provide additions to the Common Aress oot &
f&,m:oo)"mmny hﬁoﬁ&mﬁt ar (1) that an emergency exists, then the Board o%
shall w0 the as it shall be deemed necessary. The Board
# of Directors also shall have the i the consent of the members, to levy assessments

. asscssments pursuant to this subparagraph shail rest
S W&M%ﬁgﬂ?m%ﬂmﬂmﬂﬁmmbmwwmmd
. or

HIG of Page |
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{b) Special Asscssments, Specinl assessments for purposes set forth in the Declaration, in
addition to those required in subparagraph (a) above, may be made by the Board of Directors from
time to time and approved by the members a5 hereinafter ravided to meet other requirements of the
Association. including, but not limised to: (1) assessments for additions to the Common Areas of' a cost
exceeding Twenty-five Thousand Dollars ($25,000.00) per year for the entire Development; (2)
assessments to purchase real estate upon foreclosure of the lien for assessments described in Section
4(b) of this Article II; or (3) assessmicnts for any other appropriate purpose not elsewhere berein
deseribed. Special assessments referred to in this subpm{:ph (b) (bt not including those
mmd’medbh:mbg:nmph(a)tbwe,whidnshﬂ levied in the sole discretion of the
Board of Directors) shall not be levied without the prior approval of more than sixty percent (60 %)
of all of the members. The suthority to Jevy assessments pursuant to this subparagraph is solely for
the banefit of the Association and the members thereof;, and shall not be enforeeable by any creditors
of the Associstion or of the members thereof.

Section 2,

(a) Apportionment, Unless otherwise provided herein, all assessments levied against the
members to cover expenses of administration shall be apportianed among end paid by the members
in accordance with the of real estate each owns in the . Any other unnsual
commouazgmu i le’ssdnnhl[ofﬂnmlshte,nrmyeq:minmednamultofﬂn
conduct of mwmmwmmwum&mamwu
specifically assessed agairist the real estate involved, in accordance with such reasonable rules and
regulations as shall be adopted by the Board of Directors of the Association. Annual asseasments as
determined in accordaice with Section I{a) of this Articlo II shail be payable by members in one (1)
annual i with and prorated based apon the acquisition of fee simple title to a
parcel in the Development. The payment of an asscysment shall be in defanlt if such assessment, or
any part thereof, is not paid to the Association in full on or before the due date for such payment,

(b) Each instaliment in default for tea (10) or more days shall bear interest from the initial
due date thereof at the rate of ten percent (10 %) per annum, phas such additicnal intevest rate
surcharge as the Board of Directors shait until cach installment is paid in full; provided,

amourts

however, that the sum of the interest rate and rate surcharge applying to delinquent

shall not exceed the limit set by usury laws in the State of Montana. The Association may, pursuant

to Section 1(b) of Articie Il below, levy fines for late pa; of assessments in addition to such

interest, member shail be, and remain personally Lable for, the paymcot of all assessments
owned by such member, levied while such i

Section4. Enforcement.

() Remedies, Tn sddition to any other remedies available to the Association, the Association
muymfomeaolljwtiono‘fddinquutlmbyamhlthwfornnm'

— atany ing of the Association a0 long as such default continues; ided, however, this provision
shall not operate to deprive any member of ingress or egress 1o and the resl estate owned by such
numbu'mdlheri;intovot::gnumbedeniedinﬁummwnzdiligmﬂypursuingresolution

09/23/2004--HIG: of Missoula Association Fage2
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f 2 bona fide dispute as to the validity or amount of the assessment in question, All of these remedies
gh:ll be cu:nulaﬁve and not in the alternative and shall rot preclude the Association from exercising
such other remedies as may be available at law or in equity.

i this
voluntarily and knowingly waived notice of any procecdings brought by the Association 1o forecloso
by advectisement the lien. for nonpayment of assessments and & hearing on the same prior to the saic
of the subject real estate.

as may be available to i hereunder or under Montana law.

. (d)En%ﬂm'lhm irmnad_ineollwﬁngtmgimm. including
interest, costs, reascnable attorneys’ foos (not limited to statutory fees) and advances for taxes
or other liens paid by the Association to protect its Lien, shall be chargeable to the member in default
and shall be by the lien om the subject real estute.

i as none exist, statement

> purchaser 10 request
!hecloahgoﬂhe of such real estate shall render unpaid assessments and the lien securing
the w&wmmmmﬁwmt
Section 6. [ gwepit Defenss Expeqses, Any member bringing an unsuccessfil lawsuit against the
Asgociation and/or the Board of Directors for the administrstion of the affairs of the Association sball be
chargeable for all expenses incurred by the Association. Such expenises may be collected by the Association
in the sarne manner as an assessment.

ARTICLE IIl HEARINGS

09/232004-HI0 of Mimosle Asociation Pagn3
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Section . Hearing Procedure.

(a)ngmg;ﬂglnﬁwevemofaviohﬁmbyamﬂnberoranymntcrotha- occupant of the
Development of any of the provisions of these Regulations, the Board of Directors shall notify the
member, and any such tenant or other occupant, of the violation, by written notice. If such viclation
is not cured as soom as is reasonably practical and in any event within seven (7) days after such written
notice, of ifthe violation is not capable of being cured within such sevea (7) day period, if the member
o tenant or other occupant fails to commence and diligently proceed to completely cure such violation
as soon as is reasonably practical within seven (7) days after written demand by the Association or
sucpooMme.orifmy;imihrviohﬁon is thereafier repeated, the Board of Directors may, at ite
option:

(i)  Impose & fine against the member as provided in Subscction (b) of this
Section; and/or

(i) Commence an action to eoforce performance on the part of the member , and

10 require the member to cosrect such failure or performance, or commence such

wmumyuwmmcmmmwmmm
or

i the costs

incurred by the Association in connection therewith, plus a service foe equal to ten

m(lﬂ%)ofmhm;hemmﬁmwkhﬂ?mﬂnm&mm

perform any maintenance or repairs required to be performed, may remove any
addition or improvement which is ynauthorized or 50t maintained

mwmmmMmgnm.wmﬂdldﬂmucﬁm

reasonably necessary to correct the applicabie failure; or

(iv) Commenco an action to recover demages or any other remedy available at

faw or in equity.

(b) Fings, The amount of any finc shall be a bk as d imed by the Board of
Directors. Praor to imposing any fine, the member shall be afforded an ity for a hearing after
reasonable notice o tho member of pot leas than ten (10) days, which notice shall inciude (i) a
statement of the date, time and place of the hearing, (if) a statement of the provisions of these

jons which have been violated, and (iii) & short and plain statement of the matters
asserted by the Association. o the amy sanction , proof of notice and
the invitation to be heard shall be placed in the minutes of the Such shall be desmed

shall have an mrugﬂ,to evidence, and to provids written and oral arguments
on all issues involved and shall have an ity at the to review, challenge and respond
to any material considered by At the hearing, the Board of Directors shall conduct
a reasonable inquiry to determine the violation in fact occurred, and if the Board of

s0 may such fino 25 it deems iate by written notice to the
member. If the member fails to attend the hearing us set by the Board of Directors, the member shall
be destned to ined in the notice to the member. Any fine levied

against a member sball be deemed an assessment and if not paid when due, all of the provisions of
ﬂmekmhﬁmsmﬁngmﬂ:elmmwofmmp‘d:nbeappuubh

{c) Negligence. A member shall be Kable and may be charged by the Association for the axp
of any maintenance, repair or repl rendared ry by his or her or its act, neglect or
carelossness, but only to the extent that such expense is not met by the proceeds of nsurance carried
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) by the Association. Such liability shall include nn?' n fire i rates ioned by
- misuse, or abandonmest of & building in the Development ot its appurteasnces oF of the Common

Areas.

(d) Respongibility of Members fis .Enchmbu‘shoﬂbempmm‘bhforﬁleutsnnd
nm:ssmns.wheﬂmnegllgemorml L, of & tenant of the member and for ail employess, agents and
mvmofthemanberormysmhmant,mdmﬂwwunﬂnwuamsmoflnyoflhe
foregomgshdlmuhmmydmugemdmCanmmMmmyhnbﬂnymﬂnAmmmme

member shall be charged for same, amlmbletoﬂnmmﬂmﬂnﬂpumalnhdhy
mnotmetbyﬂwpmeedsofmmmmndby Association,
e)mr‘ollmngumm mmdﬂandofDmﬂnmhmrshll

haveduerfﬂ d:edecmmﬁothoBoud. To perfoct this ;ghl. nmd
wﬁmhﬁ%@mmm%@) mm@m?ﬂumof

lppell.ttwboudofnm:hllwﬂnm hnnng. The affirmative vate of two-
thuds(?ﬂ)oflhembmofﬂ\edeoft quired to reverse or modify the
decision of the committee.

(ﬂmmwumms
Mﬂmm&dmuﬁmmm anthnlbyself lpwiﬁully
nciuding, but not limited to, the towing of vehicies that are parkbin'
rewhmns)urbywtuhwurineqﬂymaﬂn any violation, or 10 recover monctary

both without the necessity of compliance with prowinmﬁr&lbmhanynwhmwm
mmmmh.mmmwmrmm«wmm sought
Mpcydlmm.mciudmgmamb sttorneys’ fees, actually incurred by the Associstion in so
acting to enforce such rights unless such member prevaily in such action.

5 s of Associstion Aumahmshﬂbepmdundbyhmfor
Associstion and munbu-s.-sthu-mmmwappe-r inion shall be made for
nnin:mofouhﬁemofmpemdusmwmmem

of Coy ummmumwmmm
: d coverage endorsement,’ if in 20 amount equal to
themtxnmmmsunhlenpheﬂnmtwhw.ndﬁwmudmny the Board of Dirvectors of the

Premium Expenses, All promiums for insurance purchased by the Association
pmgu)nmtoﬂ:uckeguhmmshﬂbcwofmm:m 4

je3, Pmeedsofaﬂmmpo!masawnedbyﬁomm

muep-m:mcmmt and distributed 1o the Association, and

the members and mortgagees, as hnnuumyappurpmded,m whenever repair

ww;ﬁ:ﬂh ir‘ﬂ” shllbo ved the A tiont as 8

Tesy any m.urig reconstruction spplied to mam

‘ and in po event shall mwweadsbeusdforwpmpm than for repair,

n:plnement recmmwdonofﬂnl)cvahpum holdmgatleuttwo-maﬂ)

— the voting power of the Assaciation bave given their prior written approval for some other specific
USe OF purpose.
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i % ; girps. Each member shall be deemed o
— appmmmeAssocmnonumemmd luwﬁ:l atlomey-m— of such tnember to act on behalf of the
Assocmlon in connection with ali mmm concemning the maintenance of "all nsk"g covera;:.
msurmlf licable, tto Areas, msum'as may,
from time to Eﬁ.’; provide such insurance to UIeDmlome Without limitation on the generality of the
Toregoing, the Association as said atiorney shall have full power and authority to purchasc and maintain
suchusuramc,tooollectundr«nnprmuumﬂueﬁore.wooﬂmpmdun&mdism‘bnmthesamem
the Association, the members and their respective mortgagees, as their interests may appear, to execute
releases of liability, and to excecute alt docurnents and to do all things on behalf of such member and the
Development as shall be necessery or convenient to the accomplishment of the foregoing.

Section 3. i Esch member shallbemulgudmdmpouuble for
cbtaining blanket all tymmmdvmdahsmmdn-lﬁ:ious ischief insurance with respect
to all i constructed or to be constructed within the of any portion of the

owned. by such member, and for the of such member located therein or

RECONSTRUCTION OR REPAIR
Section 1. Responsibility for Reconstryction or Repair, If of the Development shatl
be damaged, the ination of whet nutn H]i ‘mr'qgl-:ad, and the responsibility
therefore, shail be as follows:
— (a) Ifthednmagcdg:pa‘tyuaCunmmAm.ﬁpchm
property shall be rebuilt or repaired by manbmrwnf:ldmsu

least two-thirds (2/3) of the voting rights of the Association agree to the contrary.

® Qgh_[ﬁﬁmlfﬂm damagad property is nota Common Ares or any

inprovements thereon, the owner portion of the Development, subject to approval of the Board (if the
damaged property is not to be returned to its original condition), alone shall determine whether to rebuild or
repair the damaged property, subject to the rights of any mostgages or other person or entity baving an interest
msuch , and shall be respoasible for mmwmkﬁnmchmchmmmkc.m
in any event, remove ail debris and restore the property and the irnprovements thereon to & clean
agds-glnlywndhmumfw@ymﬂnmmumumblypwbhhmmemm

Section 2. Repair, Any such reconstruction or repair shall be in accordance with the

dwn,mbjoettolbm these assossment shall be made against all members
for};bocom mma?roﬂhcdamgdmmmﬁcmmwmdnfmdsm

the estimated or actual cost
— Section 4. Repal IfdnmgemtheGommAmsndvawyaﬂ"acts

the appearance o theDwelopmﬁlt, iation shall proceed with rep of the damaged
property without delay to every reasonable extent.
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Section 1. The Associstion shall detailed books of account showing all expenditures
i ir expenses of the Common
Arasandmyoﬂlq:a‘;pmsqinmnadbyormbdﬂfofdwmtm the members, Such accounts

be audited at least snnual quaiified independent auditors; ided, however, that such auditors need
M&Wwb&%mmmwhnmm' #tutional hokder of a first
Wiiﬂlmunypmbnofdzwnhpnmsmwemﬁmdmmqwofmm:mmd
therefore. The costs of any and any accounting expenses shall be expanses of administration.
If an audited statement is ot available, any holder of a first mortgage on any portion of the Development
shall be allowed to have an audited statement prepared at its own expense.

Section 2..Fj; mmmdmmwummm%
on such date as may be initially determined by tho Board of Directors. The commenceament date of the
year shall be subject to change by the Directors for sccouating reasons or other good cause.

Section 3. Bank: Funds of the Association shall be initinily deposited in such bank or savings

association as may be designated by the Directors and shall be wn only upon the check or ceder of

- such officers, emplayees or agents as are designated by resclution of the Beard of Directors from time to

time. The funds may be invested from time to time in accounts or deposit certificates of such bank or

savings association as are insured by the Federal Deposit Insurance Corporation or the Federal Savings

and Loan Insurance Carporation and may aiso be invested in interest-bearing obligations of the United
Government.

States
Section 1. Anpual Mectings, Unless a difforent dato is selected by the Board of Directors, annual

meetings of members of the Associstion shail be heid in the month of February, on such date and at such
time and placs as shall be determined by the Board of Dircctors. At such mectings there shall be clected

by ballot of the bers a Board of Di n with the requirements of Article I{ of these
Regulations. The members also transact at mmual meetings such other business of the Association
as may properly come before

i ags., It shall be the duty of the President to call & special meeting of the
members as di by resolution hmdbﬁm«upon:fpﬁu. i by one-third (1/3)
of the members, presented to the Secretary of the Associstion. Notice meeting shall state the
time and place of such meeting and the purpose thereof. No business be transacted at & special
moeting except as stated in the notice.

Section 3. Notice of Mectings, It shall be the duty of the Secretary {(or other Association officer in
the Secretary's absence) to serve a notice of esch annual or special meeting, siating the purposes thereof
u‘wcllastheﬁmmd‘%heewhﬂuitBwhhﬂ,maﬁmmbwofmdnhnmmmduysbut

i ) days prior 10 such The oniling, propaid, of & notice to the
representative of cach member at the addeess showa in the notice, to be filed with the Association
by'mhym,smnfmmhﬁm,mudemmm.mmmy,w
‘written waiver of notice signed by such member, waive such notice, and such waiver, when filed in the
records of the Association, shall be deemed due notice.
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Section 4. Adiournment. If any meeting of members cannot be held because a quorum is not in
anendance. the members who ere present may &m the meeting 1o a time not less thanfortvexgh! (48)
hours from the time the original meeting was call

Section 3. Order of Business, The order of business at all meetings of the members shall be as
follows: (g) roll call to determine the voting power represented at the meeting; (b) proof of notice of meeting
or waiver of notice; c)rudmgofmnmmofth:pmeding (d) reports of officers; (e) reports of
oomrnlnees;(f)l of i ofdemn(nmwlm spwninumgs_ for the
purpose of electing Directors oc 1 (£) election of Di (at 1 meeting or | meetings
heldfnrsuehpm-poseg unfhmhpdbummand(i)aewhusmMeﬁmgsofmbqslebecbmed
by the most senior the Association present at such meeting. For purposes of this Section, the
mofmwofoﬁcmmﬂhmMmeM‘ngmaMTm Any action
required by law to be taken or which may be taken, at a meeting of the members, may be taken withowt a
mecting if 2 consent in writing setting forth the action so taken shall be signed by all of the members
entitled to vots with respect to the subject matter thereof, and such consent shall have the same force and
effect as a unanimous vote of the members.

At

Section 1. Vote. Except as limited in these Regulations, each member, other than the
slnﬂbcermtbdwmvoteforuchlOOOanuneM(mmdedmﬂxewlOOOOsqumfeﬁ)mdn
Development owned o leased by the member but in no event shall square footage owned or leased by more
manmmwwbcumﬂuimmdmmvote.?mcnomlmmgshaﬂnmbepmm

SmmlWNoomof:paﬁmofﬁnDﬂebpmmwummw,
shall be entitled 20 vote at nameeﬁngof Ammﬂﬂnhmhsmﬁdwklumof

purposes.
euchawnumtybecastonly &emdwdudrepmmwaas@mbymchminmemﬁw
required in Section 3 of this Vmwbyapxwpvmbysud:mdlvxdudwﬁw.

Associntion dest ndividaal vote st the A
maﬂmuﬂcmweomumumﬁumﬂnmmmbdﬂfofmm Such notice
Mmhmuﬂ%dﬂnhﬁvﬂdmdﬂmbmdmmﬁe
Developnient owned by the member, and the name and address of each person, firm, corporation,
partnership, association, trust, o other entity who is the owner, Suchnoﬂwshllbcsmcdmddmdby
the member. The individua! representative designated may be changed by the member at any time by filing
& new aotice in the manner herein provided.

Section 4. Quorum, Fxcept as otherwisc provided berein, the presence in or by proxy of
members at least ope-third (1/3) of the voting power of the Association lconsum:’eyaqmnm
atafl meetings mmmmmmdmmwbdmmprim-wm&ulyuﬂed
meeting at which mecting said person is not otherwise in person of by proxy, shall b counted in
determining the presence of a quorum with respect to the question upon which the vote is cast.

Section 5. ?men:twkaUmm«byb;mdubagndbyﬁwdmgmteﬂ
rmmve present at 8 given mesting in person or by proxy. Proxies and
must Auomﬁonam-beheﬁnappomdnmeafa:gymemgoﬁhc

¥ Section 6. Wij required by law to be taken or which may be taken, at a

Written Congent, Any action
ing of the members, may bomkmwﬂunamﬁmgf:mnmtmmgmﬁnhmm
mlbem@edwdldhmmwmmmwﬁnmbmmwﬂmoﬁaﬁ
such consent shall have the same force and effect as & unanimous voie of the members,
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noasB O Biitrons

Section 1. %memnﬂmsofﬂmmmshaﬂbegwmwdbymawd
of Directors. Directors must be members of the Association or officers, partiers, Dnrectors.unplaym,
or agents of bers of the Association. Directors shall serve without compensation.

Section 2. mmmmdbmmofﬂnmmﬂuﬂbemmm
&mmmﬂmmmmmmnulﬁmﬂofbmm shall be comprised of the Directors
ified in the Articles of Incorporation of the Association.

Section 3. Election of Dircctors, At ohuhnofbnmrs.ﬂmmndldmmdvmﬂnhlw
whenever

umﬂﬂmrwwmmmwummmATmmyhmmm
any number of consecutive terms.

Wmm«mmhummmm
hhwmeofhmdmmmDmhwmmm z
rules and regulations governing the Cominon Areas. Sanctions may inc) monetary fines

mammmmmmdnmmmmmmmwur&um
any court for violations or to abate nuisances. A member shalt be subject to the sanctions in the
event of a violation by such member, or the employees, visitors or tenants of such mem

Section 5. Qther Dutics, In addition to the ing and the other powers, ity and
gp&?giwgmwhhmwmm Dimsshﬂberupomwmﬂy

(=) Maintnining insurance and collecting and allocating the proceeds thereof.
4] Engaging employees and agents, including without limitation, security
pmd,)muwxmmmwmmmdm
(c)mwwwputunafmmﬂmaymdmpmﬁbimgrd: torepairs
MATHEDARCS (0 & MABASEY, HMAZING SZOUL, OF MAnAgement company. Such
may bo evidemced by & management contract which shail provide for the duties to be
performed by the managing and for the payment to the managing agent of a reasonable
compensation. Upon the of each mansgement agreement, the Associstion may
aidmmmmormhmadlﬂhulwwﬂhﬂumma
dlﬁ'qmmmum
()] all claims arising under insurance written in the same of the Associstion

and obtain and detailed estimates of the cost of repair or reconstruction of damage
ordeammonmpmpatymedbyawhm
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(f) Borrowing money and issuing evid of indebted in furtherance of any or
all of the purposes of the Association, and to secure the same by mortgage, pledge or other
lien or property owned by the Association; provided, however, that any such action shall also
beappmvedby-ffmﬂvevoieofsmypwomt(w%) of all of the members of the

Co]lectmgllwlssmu.depmmgﬂ:epmeeedswmnbank

ltm@y which it shall approve, opening bank accounts on behalf of the Association
and designating the signatorics re&alred, md using the proceeds to administer the
Association; provided, however, tmymerveﬂmdmybedeposmd, in the Board of
Directors' best business judgment, in depositories other

(h) Making and amending rules for the Development.
()Keepmgbmluwmhdﬁibdnmmofﬁum«pumde«pendhmnﬂhﬂmg
Asgocintion and tho maintenance

accountants, or during general

2 manner that shall be set and announced by the Board of Directors for the general
knowledge of the members. All books and records shall be kept in accordance with generally
sccepted accounting practices.

Q)Cmmgwchcmmmnsﬁdmum,mmordmﬁabhmm
nppnmpamﬂnmﬁxdnpmoﬁr ation of the Association
and to delegate to mmmﬁmmmmﬂmmhmmmum
by law to be performad by the Board of Directors.

(k) Asserting, defending or settling claims, lawsuits or other demands or disputes on
b:halfof:l!mnbusmoomecﬂmﬁﬂﬂheCmNm mBoa:dofDnmrss!mﬂ
pmudutluaam(w)daywmnoucemaﬂ of actions proposed by the Board

of Directors with regand thereto,

(1) Entering into i greemeats and other agreemeats with
uﬁlitymzlpmies private pwiicllndwm&nmufnqdlbmm

Section 6. Yacancics, Vacancies mﬂnBoudofmemdwecurbymymnothermm

gfle‘f:lmnlofa'l'rmeebynmofﬁsw' of the A les ul.;hllbeﬁllulbymufﬂle
remaining Directors, even oonstitute less a quorum. Each so
shall be a Trustee until a successor is ntn:lmaznm ng of the
Section'l.m;\tmy hrorspoudnneﬂngofﬂ:mmdulyulhdwnhdm
e by toa f l‘?;eof iy poreat (00 of sy be ool
or wi cause vobe of more percent voting power
members represented

atthe and a successor may then and there be elocted to fill any vacancy thus

created. The quorum requirenent gor purpase of filling soch v shall be the norme! thirty-three

mdMirdp«eent(B lB%)Nqulremmtmﬁxﬂ:mAnmh , Soction 4. Any Trusteo whose
has boen proposed by the Mbegvenmopp«mnkywbehardnﬂnmeaﬁ:g,

Semona mmdﬂnmmeuhﬂdnsm

sud: shﬂbeheﬂdmudlﬁaglmbyN.mofrggW thaBn;:ik.ftf
twor meetil o
Du-ectors(z) shall be wyvmmuchTmp«mﬂly,bymLukphmemmlmph.ahstm(w)
days prior to the date named for such meeting.

Section alnmungsnfdusouﬂot'Dwﬂa'smaybeuﬂedbyﬂm
mmme)wmmmm, ily, by mail, graph, which
HIG of b Fage 10

Third Modification of Declaration of Covenants, Conditions, Restrictions
and Grant and Reservation Easements

Exhibit 2.8
Page 17 of 20




200917624 Page 18 of 20
07/16/2009 03:23:09 PM

notice shall state the time, place and purpose of the meeting. Special meetings of the Board of Directors
— shall be called by the President ot Secretary in like manner and on like notice on the written request of two

(2) Directors.

SeuionlO.ngﬁ' of Nogice, Before or a1 any meeting of the Board of Directors, any Trustee may,
in writing, waive notice of such meeting and such waiver shall be decmied equivalent to the giving of such
notice.AmneebyaTmamnanynuﬁngofmemmﬂbedeumdnmwgofmebymh
Tmsweofdntimmdphcedwf.IfnlltheDirectonarepmuﬂutmymmgofﬁanrdof
Directas,mnaiceshdlbemquhndmdanyhninusmybemnmtduauchnmng

Section 11. At all meetings of the Board of Directors a majority of the Directors shall
constitute & quorum transaction of business, and the acts of the of the Directors present

The Chairman of the Board of Directors shail preside over ail
Mlqupnmimmbookoft:fezf-mofbmm

rovided all Directors are sble connection 10 hear and to be heard.
Section 13. i Subgject 10 the provisioe of Sections 14 and 15 of this Article, afl
mectings of the i myummmm@swhmmmmm

—_ Directors may Rot participate in any discussion or defiberation uniess permission to speak is requested on
his or her behalf by a member of the Board of Directors. In such case, the President may limit the time any
member may speak.

Section 14, Executive Scssion, The Board of Directors may, with approval of a majority of a
quorum, adjourn & meeting and neconverse in executive session to discuss and vote upon personnel matters,
litigation in which the Association is or may become involved, and orders of business of a similar nanire.
m'mmmafanymddlwmwhmﬁﬂdhumﬁvednuﬁ:ﬂbemhopm

ction Withowt s Formal Meeting, Any action to be taken at 2 meeting of the Board
of Directors or any action that may be taken at & meeting of the Boand may be taken without a meeting if
ammhwﬁmg.‘mwmmwmmuumhymwmuﬁmmm
oo mm Mﬁauagughmmhuuﬂmcd&m‘ﬁh:mm
posted at a prominent or places within ‘ommott Areas within three the written
cMofdlmemb:sofﬂuerdhwhmohM )days
Section 16. Fidglitv Boods, The Board of Directors shail require that all officers and employees of
mmmawbhmmwumﬁ'ﬁmmmuﬁ:ﬁym.
The premiums on such bonds be expenses of administration.

ARTICLE X
QFFICERS

Section 1. Officers, The pri officers of the Association shall bo & President, a Vice President,

3 3 erdofDim:mynppointhTm,mAuiﬂnt
Secrgnrymdmchotheroﬁoeusﬂnmudofbhmmtheirm deem necensary, The
Secretary and Treesurer shall be elected from among the members of the Board of Directors.

(#) President. The President shall be the chief executive officer of the Association. The President shalt
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have all of the general powers and duties which are usually vested in the office of the President of an

e association, including, but not limited to, the power to appoint commitices from among the members of the
A?socialion, from time to time, as the President may deem appropriate to assist in the conduct of the afTairs
of the Association.

(b) Vice Pregident. The Vice President shall take the place of the President and perform the duties of the
President whenever the President shall be absent or unabie to act. If neither the President nor the Vice President
is able to act, the Board of Directors shali appoint some other member of the Board 10 30 do on an interim
basis, The Vice President shall also perform such other dutios as shall, from time to time, be imposed upon the
Vice President by the Board of Directors.

{c) Seeretary, The Secretary shall: (i) keep the minutes of all meetings of the Board of Directors aad the
minutes of all meetings of the members of ihe Association; (ji) shall bave of such books and &S
the Board of Directors may direct; and (iif) shall, in general, perform all duties incident to the office of

Secretary.

(d) Tressurer. The Treasurer shall have responsibility for the Association's funds and securities and
Mlbempomibbfwhuphﬁ:mm:mmmmafmmipuanddihmhbm
belonging to the Association. Treasurer shall be responsible for the deposit of all monies and other
valuable ¢ffects in the name and to the credit of the Association, and in such depositories as may, from time
to time, be designated by the Board of Directors.

Section 2. Election, The officers of the A, iation zhall be clected annually by the Board of
Di at the organizational meeting of cach new Board and shall hold office at the pleasure of the

Section 3. Remgval, Upon affirmative vote of a majority of the members of the Board of Dinectors,

myoﬂieun:srbemoved.eiﬂuwhhorwi:hmmg and & successor elected, at any regular meeting

DimmuumlmeeﬁngoﬂhemmhdﬁrsmhpmNoamhml

action may be taken, however, themarter shafl have been included in the notice of such meeting. The
officer who is proposed 1o be removed shall be given an opportunity to be heard at the meeting.

Section 4, Duties, The officers shalf have such other duties, powers and responsibilities as shall,
from time to time, be authorized by the Board of Ditectors.

. Agres NIrects. ents, Leases, Checke: All agreements, contracts,
deeds, casements, Jeases, checks, and other i of the Association shall be executed by any two
g‘)sommsofﬂnmhﬁmabyﬂmhahspmmpmumayhedsipmbymhmof

E Trustee and ofScer of the Association shall be indemmnificd by the Association against al!
expenscs Liabilitics, mchuding coumsel fees, 10 the extent ided for in the Articles of Incorporation
jon. The ight of indemnification be in addition tc and not exclusive of all

Section 1. Amendments to these tions be the Board of Directors
— of the Associat imw tbemofﬂnmqontywkofﬂnw prgrpt:-uiby d by bers holding
at least one-third (1/3) of the voting rights of the Association, by instrument In writing signed by them.

09/23/2004~HIG of Missauls Assocktio Page 12
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SectionZ.Mg?m.Upmmymhmmdumt;dnspmpmed,amqingformidemionofmg
e same shall be duly called in accordance with the provisions of these Regulations.
Section 3. Voti These Regulations may be afended by an affirmative vote

Vaoting by Board of Directors, y
ot‘nnujuﬁydeothmmpmﬁedmmmdowmmllymwwcham
the rights of owners. mortgagees or other interested parties.

Seuion4.mumﬁmekey:mhmmyhmdedbyMnmbasnmym§uhr
annual ing or a special meeting called for such purpose by an affirmative vote of members hekding at
least two-thi ) of all of the voting rights of the Associstion. A person causing or requesting an

amendment to these Regulations shall be responsible for costs and expenses of the amendment except for
amendments based upon a vote of a prescribed majority of members, the costs of which are expenses of

. Section 5. Effective Date, Any amendment to these Reguiations shall become effective upon

Section 6. Binding. A copy of cach amendment to the Regulations shaif be farnished to every
member of the Association after adoption; ided, however, that any smendment to these Regulstions
that is adopted in sccordance with this Asticle shall be binding upon all persons who have an interest ini the
Development irrespective of whether such persons actually receive a copy of the amendment.

m&ﬁiﬁﬁ%ﬂﬂﬁ&kﬂ

ARTICLE XIV
SEVERABILITY

In the event that any of the terms, provisions or covenants of these Regulations are heid to be
mmamﬂym&wmkhmmm,mhmﬂmmm,
mod:ﬁ,ahnpwhmymm:wbﬁoevwmyofﬂwudnmpmvishuwmdﬂn
Regu ﬂomgtbemmpomnaofmyums, provisioas or covenants held to be partiailly invalid or

IN WITNESS WHEREOF, the Developer has executed this document this day of September, 2004.

WESTERN HOSPITALITY GROUP, LP
& Montana Limited Partnership
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Western Hospitality Group, L.P.
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Tyler R. Gerna Miscellaneous

nt, Missoula County Clerk & Recorder

L T

FOURTH MODIFICATION OF DECLARATION OF COVENANTS, CONDITIONS,
RESTRICTIONS AND GRANT AND RESERVATIONS OF EASEMENTS

THIS FOURTH MODIFICATION is made and entered into as of the Z@"hday of
OnowtdA , d0bby Western Hospitality Group, L.P., a Montana limited partnership
(“Declarant”).

RECITALS

A. Declarant is the developer of the Hilton Garden Inn Project (“HGI Project”) located
near the intersection of Reserve Street and Howard Raser Drive in the City of Missoula,
Montana.

B. In connection with the development of the HGI Project, Declarant prepared and
recorded a Declaration of Covenants, Conditions, Restrictions and Grant and Reservation of
Easements, dated and executed on August 12, 2004, and recorded on August 25, 2004 in Book
No. 738, Page 1015, as Instrument No. 200424360 of Micro Records of Missoula County
(“Original Declaration”), as amended by the Modification of Declaration of Covenants,
Conditions, Restrictions and Grant and Reservation of Easements dated August 30, 2006, and
recorded on September 6, 2006 in Book 782, Page 710, as Instrument No. 200622670 of Micro
Records of Missoula County (“First Modification™), the Second Modification of Declaration of
Covenants, Conditions, Restrictions and Grant and Reservation of Easements dated May 17,
2007, and recorded on August 1, 2007 in Book 802, Page 1146, as Instrument No. 200719744 of
Micro Records of Missoula County (“Second Modification”), and the Third Modification of
Declaration of Covenants, Conditions, Restrictions and Grant and Reservation of Easements
dated June 3, 2009, and recorded on July 16, 2009, in Book 843, Page 1266, as Instrument No.
200917624 of Micro Records of Missoula County (“Third Modification”) (as so amended,

collectively, the “Declaration™).
1
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C. Declarant, as seller, and CFT NV Developments, LLC (“CFT”), as buyer, entered into
that certain Purchase and Sale Agreement, dated June 26, 2015 (“Purchase Agreement”) for the
purchase of real property consisting of Lot 2 of the Missoula Hilton Subdivision (the “New Lot
2” or the “Property”™) as created by and shown on Plat 00395, recorded on July 6, 2009 in Book
33, page 94, of the Missoula County Clerk and Recorder’s Office, a copy of which is attached
hereto and made a part hereof as Exhibit A. For purposes of clarification, prior to July 2009, the
New Lot 2 was previously referred to as Lot 3 in the Original Declaration, legally described in
Schedule II to the Declaration as Lot A, and depicted on Exhibit B of the Original Declaration as
“Outparcel Lot 3”, Outparcel Lot 3 was part of a larger Tract 1A-2A. In the Third
Modification, Declarant subdivided Tract 1A-2A into two (2) newly created lots, one of which is
the New Lot 2. Declarant seeks: (1) to approve the site plan for the construction of a
freestanding drive-thru Panda Express restaurant with building area of +/- 2,600 square feet and
a CFT multitenant, mixed use building with building area of +/- 6,400 square feet on the New
Lot 2; (2) to define the permitted building area(s) and permitted uses on the New Lot 2; and (3)
to eliminate the parking restriction on the New Lot 2.

TERMS

NOW, THEREFORE, for and in consideration of the purchase and sale of the Property,
Declarant, as the sole “Consenting Owner” (as that term is defined in the Original Declaration)
hereby modifies the Declaration as follows:

1. Section 2.3.1.

The following sentence is hereby added after the second sentence of the first paragraph of
Section 2.3.1:

“Consenting Owner hereby approves the site plan for the New Lot 2 (formerly Lot 3)
attached hereto as Schedule III.”

2. Section 5.1.1.

The third sentence of Section 5.1.1, which restricts the New Lot 2 to one restaurant and refers to
the preceding sentence which places a parking restriction thereon, is hereby deleted and replaced
with the following:

“The New Lot 2 (formerly Lot 3) may contain two (2) buildings, that in the aggregate, do
not exceed nine thousand (9,000) square feet. The freestanding building may be used as
a drive-thru restaurant, including a Panda Express drive-thru restaurant. The multitenant
building may also be used for restaurants, food and retail products and services generally
found in retail shopping centers, including without limitation, service offices such as
financial institutions, real estate or loan brokers, insurance companies, title companies,
dental or medical offices, as well as any type of retail sale facility not otherwise

2
MT, Missoula
4" Modification to CC&Rs
Draft Date: 1/15/2016



201604548 Page 3 of 5
03/29/2016 04:27:06 PM

prohibited by the terms of Section 5.1.2 hereof. In addition, the parking restriction
(which provided that any such use shall not increase the amount of parking spaces
required to enable use of the buildings for their respective purposes) is hereby deleted,
and shall not apply to the New Lot 2.”

3. All other provisions of the Declaration remain as originally stated.

This Fourth Modification is executed as of the date first above written.

WESTERN HOSPITALITY GROUP, LP
a Montana limited partnership

NOTARY ACKNOWLEDGMENT
stateof QW&

County of _So0aon 4

This instrument was acknowledged before me on F>>6 ~) lo by

Rovexd Voaelv e

Print name of signer(s)

ok

Notary Signatyre

Affix seal/stamp as close to signature as possible.

= mu':m,,
SWRIAL gl
SoRTTSe, Yathy L. Mitler
A '\'TT '(% Resident Summit County
#1 Wotay Publc St O
ia
%

My Commission Expires: 04/04/2070
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Exhibit “A”
Plat Map of the Missoula Hilton Subdivision

(Plat 003995, recorded 7/6/2009, Book 33, page 94, Missoula County Clerk & Recorder)
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Schedule 111
Site Plan For the New Lot 2
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