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NANT FOR THE BENEFIT OF
T CREEK TOWN CENTER

This agreement is entered into as of; XQL‘f /) .
limited Partnership whose address is c/o Collier§ StepSton
Diego, California 92101 (referred to in this agreement as

~ Inc., a Montana corporation whose address is 4567 West 8|
(referred to in this agreement as “Rocky Mountain”),

- RESTRICTIVE COVE,
LOT 5A OF GRAN

1998, between LV Investors,
e, 610 West Ash Street, Suit
the “Owner”), and Rocky
Oth Street, Minneapolis, Mi

a Californ

_ WHEREAS, the Ow,
 the “Res_trictgd Property”): -

Lots 1, 3 and 4, of Gran

’ t Creek Town Center, a platted subdivision in
. County, Montana, acco :

| Missoula
rding to the official recorded plat thereof, SR

- Lot 2A of Grant Creek Town Center,
. Creck Town Center, a plaited subdiv}
“ to'the official recorded plat thereof.

Lots 2 and 5, amending Lots 2 and 5 of Grant
sion in Missoula County, Montana, according

’f‘fact 2 of Certificate of Su
North, Range 19 West, P.M.
 WHEREAS, the Owner has sold Roc
reement as the “Benefited Property”):

rvey No. 4681 in the SE

Vi of Section 7,
.M., Missoula County,

Montana,

Township 13.
: ky Mouhtain the following real prdperty (réfénéd io in
this ag ) : i sl

- Lot 5A of Grant Creek To

Creek Town Center, a
to the official recorde,

g Lots 2 and Sof Graht '
Missoula County, Montana, according

wn Center, Lots 2 and 5, amendin
platted subdivision in
d plat thereof,

©"" NOW, THEREFORE,
"Mountain and other good an
acknowledged by the Owner,

in consideration of the phréhase of the Benefited Pro
d valuable consideration, the

the Owner agrees as follows:
Seciﬂbn 1. Resirictive éovenant. The Owner coven
that the Restricted Propert

ants and agrees with Rocky Mountain
y shall not be used in any manne;
" purposes: Lo e :

T whatsoever for any of the following

: (i) No “Cigarette Store” shall be loc
of this agreement, the term “Cigarette Store”
and/or other tobacco products, R

ocated on the Restricted Property. For purposes

primarily selling cigarettes

will mean a facility p
(ii) No rétdil sales of gasbiine,’
Restricted Property. - s
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ner owns the followx'hg real property (referred to in this agreement as

perty by Rocky -
receipt and sufficiency of which are-

diesei; ox{othér motor fuel shall be made from the
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(iii) No “Convenience Store” shall be
purposes of this restriction, the term “Convenience Store”
limited selection of Broceries, sundries, and similar products g

a building space of less than 15,000 square feet, whether or
diesel fuel, or other motor fuel.

Section 2, Running of benefits and burdens,
will run with the title to the Restricted Property, and
will be binding on all present and future owners of ¢
the Restricted Property. The benefj

‘with the title to the Benefited Pro

any subdivision
ts of this covenant 4

Successors and assigns, for ag long as they own the Benefited Property,

Section 3, Remedies, 1t js understood that if the O
Mountain woyld suffer irreparable har

ore agree that Roc
of right, in any court of competent Jjurisd

iction, to a ma
the Owner from violating or att, ]

empting to violate this 5

Section 4. Notices,
_delivered, be sent by registered

as fqllows:

If to the Owner: LV Investors

" Attention; David W, Hutchinson
c/o Colliers StepStone
610 West Ash Street, Suite 1400
San Diego, California 92101
Fax: (619) 231-8389

Rocky Mountain Oil, Inc,
Attention: real estate department
4567 West 80th Street
Minneapolis, Minnesota 55437
Fax: (612) 830-1674 :

‘If to Rocky Mountain;
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REERENCES

SUB-ST.

he Restricted Property,

nd restriction are app
perty, and will inure to the benefit of R,
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FILMED

The burden of this covenant and restriction
of the Restricted Property, and
and any subdivision of
urtenant to and will rup
ocky Mountain and its

wner breaches thjs agreement, Rocky

'm for which a fecovery of money damages would be an
inadequate remedy. The parties theref ky Mountain wil] be entitled, as o matter
ndatory injunction festraining and enjoining
greement, both pending litigation and upon
- afinal judgment jn favor of Rocky Mountain,
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With a copy to: Rocky Mountain Oil, Inc.
Attention: legal department
4567 West 80th Street
Minneapolis, Minnesota 55437
Fax: (612) 830-1681

Section 5. Governing law. This agreement will be governed by and construed in
accordance with the laws of the State of Montana.

Section 6. Cumulative rights. Each and all of the various rights, powers, and remedies of
Rocky Mountain in this agreement will be considered as cumulative with and in addition to any other
rights, powers, or remedies of Rocky Mountain, and no one of them is exclusive of the others, or is
exclusive of other rights, powers and remedies allowed by law. The exercise or partial exercise of
any right, power, or remedy will neither constitute the election of that right, power, or remedy nor
the waiver of any other right, power, or remedy.,

Section 7. Amendment and release. This agreement may be modified or amended only by
a written instrument executed by the Owner and Rocky Mountain, or their successors and assigns.
The rights granted to Rocky Mountain in this agreement can be released, and this agreement can be
terminated, by a written instrument executed by Rocky Mountain, or its successors and assigns.

Dated _g;%e_L_ 1998,

LV INVESTORS, by H&S  Financial
Corporation, its general partner .

. Harold D. McNee, Jr., @m
STATEOF _Zchodn ) ‘

: . . :ss
COUNTY OF #fovar 2 )

o "Ijhis"ihStrument was acknowledged before me on %LL, 1998, by Harold D. McNee,
as the President of H&S Financial Corporation.

Public'for thstate of _—Zevlar sy
Resding at Leey A
My commission expires’_ %/7/9‘7
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ROCKY MOUNTAIN OIL, INC.

By MJM

Tltle.

STATE OFZPBMMEJ_ )

iS58

COUNTY opﬁm}m_ )
This instrument was acknowledged before me on , 1998, by
Qmsld B. Thiokolobrd as the Qmﬂami_&wi&ﬂof Rocky ’ﬁountain 0il, Inc.

'}INDAK' WILUAMS m Notary Public fo:r the state of #w—m

AfQIARY PUBUG-MI':lTNyESO
Residing at
emnnlsslnnsmlmmﬂ 2000
2 g My commission expires Qtun 31, 2000

89665

/&ﬁxzm to: Patun Daygtoro
Po 2oy 4147
wLe wr A80b

'98 JUL 8 410156

9817341
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DECLARATION OF
CONSTRUCTION AND OPERATION COVENANTS AND RESTRICTIONS
- o -AND GRANT OF EASEMENTS
- Phase | of Grant Creek Town Center, Missoula, Montana

THIS DECLARATION OF CONSTRUCTION AND OPERATION COVENANTS

'AND RESTRICTIONS AND GRANT OF EASEMENTS (the “Declaration”) Is made on
: , 1998, by LV Investors, a California fimited partnership whose address is

¢/a Colliers StepStone, 610 West Ash Street, Suite 1400, San Diego, California 92101 -

(referred to in this Declaration as “Developer”).
v RECITALS

A. All capitalized terms are deﬂned in these Recitals or Article | below and,

éxcépt as otherwise noted, each definition applies where appropriate to the context, to the
noun (singular and plural), adjective and verb forms of the defined term. References to-

“Anjcles” and “Exhibits” are to the corresponding parts of this Declaraﬂon.v

i B. Developer Is the owner of the real property located in the City of Missoula
{“City"), County of Missoula (“County”), State of Montana (“State"), described in Exhibit YA
which s attached to this Declaration (the “Property”) and shown on the map which is
attached to this Declaration as Exhibit B (the “Parcel Map"). .

C. De\ieloper desires to develop and operate the Property as a retail shopping
center (the “Shopping Center”) and, therefore, wishes to establish certain easements,
.. covenants and restrictions on the Property and/or portions of the Property.

SR D. In connection with the development of the Shopping Center or thereafter,
" Developer may further subdivide, sell, convey, lease or hypothecate all or portions of the.

Propertty. :

of the Shopping Center as an integrated project, it is necessary that Developer establish
certain covenants running with the land respecting certain matters, including but not limited
_to matters relating to the consiruction and maintenance of facilities on, and the use-and
_ restrictions on the use of, the Property. Developer declares that all Persons who acquire
~or occupy portions. of the Property and the Shopping Center shall take subject to this
Declaration in ‘order that all development on the Property and the operation of -the

Shopping Center will be in conformity with this Declaration. Notwithstanding a conflict -

between the terms of this Declaration and the provisions of a particular agreement such

. as:a tenant lease or other occupancy agreement between a Parcel Owner and its

Occupant, (I) as among the Parcel Owners and their respective successors and assigns,
by the terms of Articles 1, lll, IV, V, VI and Xi of this Declaration and the Rules and

. Regulations, if any, attached to this Declaration, except to the extent that the provisions
contained In such Articles and Rules and Regulations indicate that the terms of an
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Occupant's lease may control. In all other respects, the terms of an Occupa{nt's lease shall
control over any conflicting provision of this Declaration:

ARTICLE | R
DEFINITIONS : R e

1.01 AssessmentLien. “Assessment Lien" is a lien placed on a defaulting Parcel
Owner's Parcel for sums owing to Developer under the provisions of this Declaration. -

1.02 Benefited Parcel. "Benefited Parcel" Is any Parcel benefited by an
sasement, covenant, condition or restriction made or suffered by a Parcel Owner by the
terms of this Declaration. Any such benefit shall run with the land in favor of the Parcel
Owner(s) of the Benefited Parcel(s), and shall be enforceable as an appurtenant
sasement, covenant running with the land, and/or as an equitable servitude.

1.03 Building Area. "Building Area” is any portion of the Shopping Center within
“puilding limit lines,” as shown on the Plot Plan. Building Area represents the only area
within which Store buildings are permitted. The precise location of any Store within its
Building Area Is subject to Developer's prior approval. The proposed locations of Stores
within their respective Building Areas are depicted on the Plot Plan; however, the precise
configuration of the Stores Is subject to change within the pertinent Building Area, Vertical

_improvements, other than pylon signs, monument signs and trash enclosures, may be
located only in a Building Area. Building canopies and other architectural treatments,
loading docks and ramps, staging, storage and Outside Sales Areas, and "drive-thru” areas
may be located outside Building Areas if approved by Developer or if shown on the Plot .
Plan as lying outside the Building Area.

1.04- Burdened Parcel. "Burdened Parcel’ is any Parcel subject to and burdened
by an easement, covenant, condition or restriction made or suffered by a Parcel Qwner by
the terms of this Declaration. Any such burden shall run with the land and bind all Parcel

~_Owner(s) of the Burdened Parcel(s) and shall be enforceable as an appurtenant easement,
“covenant running with the land and/or equitable servitude. '

1.05° Common Area. “Common Area” is that portion of the Shopping Center
intended for the nonexclusive use by all Parcel Owners, Occupants and Permittees, and
“ shall include all areas of the Shopping Center, together with the Common Area
Improvements constructed on the Property, other than (l) any area designated on the Plot
Plan as Building Area and/or actually occupied by building improvements and (i) any
loading dock, ramp, storage or staging area or “drive-thru” area utilized by a single
+ Occupant. Following the development of a Store within its Building Area, the portion of
such Building Area not actually used for vertical improvements or for a loading dock, ramp,
~ storage or staging area, or "drive-thru” area approved by Developer shall be improved as
‘- and shall be deemed a part of the Common Area. All non:Building Areas on a Parcel -
(excluding any loading dock, ramp, storage or staging area utilized by a single Occupant)
" shall be improved as, and shall be deemed to be, Common Area for purposes of this
- Declaration. . - : = o
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1.06 Common Area Maintenance Costs. “Common Area Maintenance Costs”
are all expenditures, costs, premiums and expenses incurred by Developer during any
given accounting period for maintenance, lighting and security, repair, or replacement of

* the Common Area, including, but not limited to, those items listed in Section 7.03.

1.07 Common Area Improvements. "Common Area Improvements” are the
improvements depicted on the Plot Plan as within the Common Area and the common
utility lines and systems to be constructed by Developer, all directional signs, Shopping
Center identification signs including pylon or monument signs (excluding, however, any
portion of such signage that relates to a particular Occupant), Parking Areas, curbs,
sidewalks and any landscaped areas within the Common Area pius-any other common
facilities in and/or under the Shopping Center. .

'1.08 Defauit Rate. "Default Rate” is the lower of fifteen percent or a rate equal to
six percent (6%) in excess of the base rate on corporate loans posted by at least seventy-
five percent of the nation’s thirty largest Banks, as published by the Wall Street Journal.

1.09 Developer. "Developer” means the owner of Lot 1 of Grant Creek Town
Center. During the initial development of the Shopping Center, the Developer will be Lv
Investors; a California limited partnership.

1.10  Developer Stores. “Developer Stores” are the multi-tenant buildings to be
‘c_onstructed by Developer on Lot 1 of Grant Creek Town Center. ' .

1.11 Environmental Laws. “Environmental Laws" are all present and future
federal, state or local laws, ordinances, rules, regulations, decisions and other
requirements of govemmental authorities relating to the environment or to any Hazardous

. to time: The Comprehensive Environmental Response, Compensation and Liability Act,
the Superfund Amendment and Reauthorization Act of 1986, the Resource Conservation
and Recovery Act, the Hazardous Materials Transportation Act, the Clean Water Act, the
Glean Air Act, the Toxic Substances Control Act, the Safe Drinking Water Act, equivalent
Montana statutes, and regulations adopted, published and/or promulgated pursuant to

those laws.

1.12 - Floor Area. “Floor Area” is the aggregate number of square feet of floor
space, from time to time, of all floors in any structure, whether roofed or not, whether or.not
actually occupied, including basement areas, subterranean areas, mezzanines and
upper-story floors (except as provided below) measured from the exterior faces or the
exterior lines of the exterior walls (including basement walls) or, in those instances where
a common wall exists, measured from the mid-point of any-such common wall which an
Occupant shares with another Occupant. The term “Floor Area” shall not include any bf the

following: + :

" to Increase the usability of space for stock purposes;
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(b) areas, whether physically separated or whether otherwise required by
bulldtng codes, which are used exclusively to house building operating equipment
not belonging to an Occupant and not exclusively serving a specific Occupant's

. premises such as building mechanical, electrical, telephone, telecommunications,
. and HVAC equipment;

- (c) “all service areas, truck loading areas, truck parking, turn around and
dock areas and ramps and any “drive-thru"” areas.

(d)- - all Common Areas; and

(e) ‘a Shopplng Center management office. .

. Within thirty (30) days of opening its store for business each Parcel Owner‘s .
architect shall certify to Developer the amount of Floor Area applicable to each building on

its Parcel. In addition, before the scheduled opening date of a Parcel Owners Store and

. within ninety (90) days after the actual date of opening of the Store, the Project Architect

shall have the right to enter the Store for the purpose of measuring the Floor Area of the
Store. A copy of the Floor Area calculation shall be provided to both Developer and Parcel
Owner. If the Floor Area measurement obtained by the Parcel Owner is more than two
percent (2%) less than the Project Architect's measurement, the Parcel Owner may elect
to dispute the Project Architect's statement of Floor Area by providing Developer written
notice of such deviation and providing Developer with a copy of the Parcel Owner's lower
Floor Area measurement certified by the Parcel Owner's architect or engineer. If such a
dispute arises, Developer and the Parcel Owner or their representatives shall meet and
use their good faith efforts to agree on the proper measure of Floor Area for purposes of
this Declaration. If such an agreement is not reached within thirty (30) days of the Parcel
Owner's election to dispute the Project Architect's measurements, this matter shall be
subject to arbitration by a neutral architect or engineer selected by the Developer and the
Parcel Owner; provided. However, that if either party refuses to reasonably cooperate with

the selection of an arbitrator, or the commencement and the completion of the arbitration,
“the Floor Area measurement of the other party shall govern for purposes of this

Declaration. All Floor Area measurements shall be made in conformity with the foregoing

. definition of Floor Area. If any Parcel Owner causes an as-built survey to be prepared with

respect to any portion of the Shopping Center, such Parcel Owner shall furnish a copy of

““the survey to the other then exlsting Parcel Owners for informational purposes only.

Dunng any period of rebunldlng, repairing, replacement, or reconstruction of a

~ building, the Floor Area of that building shall be deemed to be the same as existed
- immediately prior to that period. Upon completion of the rebuilding, repairing, replacemsnt,

or reconstruction, the Parcel Owner upon whose Parcel the building is located shall cause
a new determination of Floor Area for the building to be made in the manner described

. above, and the determmatlon shall be provided to Developer

1. 13 Grantee “Grantee” is any Parcel Owner (Includlng Developer) ofa Benetrted

i Parcel |n thch Parcel's favor a Grantor has reserved or granted any easement covenant
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condition, or restriction, whether by a separate grant or conveyance or by virtue df taking
title subject to this Declaration. o ’ .

) 1.14  Grantor. "Grantor” is any Parcel Owner (inciuding Déveloper) of a Burdened
Parcel that is. subject to any easement, covenant, condition, or restriction reserved or

- granted, whether by a separate grant or conveyance or by virtue of taking title subject to -
this Declaration. : o

1.15 Hazardous Material. “Hazardous Material’ shall mean materials and
substances defined as "hazardous substances,” “hazardous materials,” *hazardous waste,”
“toxic substances,” including asbestos, polychlorinated biphenyls, petroleum (or petroleum
fuel products), hydrocarbonic substances, and constituents of any of the foregoing, or other
similar designations under any Environmental Laws or any regulations. promulgated
thereunder; and further, any substance or material which because of toxicity, corrosivity,

. reactivity, ignitability, carcinogenicity, magnification or concentration within biologic chains

presents a demonstrated threat to biologic processes when discharged into “the
environment '

-1.16 Lot. See Section 1.20 below. _
1.17 Mortgage and Mortgagee: The term “Mortgage” means (a) any mortgage,

trust indenture, deed of trust, or contract for deed on the interest, whether fee or leasehold,
of a Parcel Owner in a Parcel and, to the extent applicable, a “sale and leaseback” or

"assignment and subleaseback” transaction. entered into for financing purposes.
" “Mortgagee” shall mean a mortgagee under a mortgage, the trustee and the beneficiary

under a trust indenture or deed of trust, or the seller under a contract for deed, and to the
extent applicable, a fee owner or lessor or sublessor of any Parcel which is the subject of
a lease under which any Parcel Owner becomes a lessee in a so-called “sale and
leaseback” or “assignment and subleaseback” transaction entered into for financing
purposes. ‘

- .1.18 Occupant. “Occupaht" shall mean any Person from time to time entitled to
the use and occupancy of any portion of a building in-the Shopping Center under an
ownership right or any leass, sublease, license, concession or other similar agreement,

1.19 - Outside Sales Area, Any area’used by an Occupant for temporary or
permanent sales, display, customer service or seating and/or storage purposes, including
but not limited to patio areas, which areas are located outside of the structure of that

-Occupant’s building. As set forth-in Section 6.03, Outside Sales Areas are subject to

Developer's approval. -

' 1.20 Parcel. The terms “Parcel” and “Lot" are used interchangeably in this

: :Declaraiipn. A"Parcel” orLot" Is any of the lots or tracts which comprise the Property until
~such time as one or more of such lots or tractsare re-subdivided: into.a  different
-~ configuration of legal lots, or.a new legal lot is added to the Property, or one or more of the

" - e’ it
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existing lots or tracts are modified. Effective upon any such'change or addition, "Lot(s)" or
“Parcel(s)” shall mean the legal lots comprising the Property.

i‘.21 Parcel Map. “Parcel Map" is the map of the Property which is attached to this
Declaration as Exhibit B. : - D

1.22 Parcel Owner. “Parcel Owner” is the Person who owns the fee Interest in a
Parcel, unless the Parcel is subject to a contract or contracts for deed, in ' which case the
“Parcal Owner” is the buyer under the most recent contract for deed. The identity of the
Parcel Owner will be determined from the Official Records of the County Recorder, as of
the date of the exercise of powers or rights or the performance by such Parcel Owner of
obligations created by this Declaration. Such reference shall include any Person
designated in writing by the Parcel Owner to act in the manner and at the time provided
herein with complete authority and in the place of such Parcel Owner in the matter for
which action is taken, powers exercised, or performance required, provided such written
authority shall be recorded In the Officlal Records of the County Recorder, and provided
further that: EE

(i) If the whole of the interest of any Parcel Owner in and to the Parcel in which such

“Parcel Owner has an interest is assigned, transferred, or conveyed, provided such Parcel

Owner does not retain any beneficial interest other than under the terms of a contract for

deed, trust indenture, deed of trust, or mortgage or without simultaneously acquiring a new

interest by way of leasehold, life estate or other possessory interest, then the powers

~ conferred upon such Parcel Owner shall be deemed assigned, transferred or conveyed
and the obligations assumed with its interest; . ' .

(ii) If the whole of the interest of a Parcel Owner in and to the Parcel In which it has
a present interest is assigned, transferred or conveyed, but a new interest is created in
such Parcel Owner simultaneously with the assignment, transfer or conveyance of such
interest by way of leasehold or similar possessory arrangement, or in the event such Parcel
Owner shall convey its interest in said Parcel or any part thereof by mortgage, trust
indenture, deed of trust, or other security instrument as security for indebtedness, then
none of the powers or obligations conferred upon such Parcel Owner shall be assigned,
transferred, conveyed or released, but all of the powers and obligations referred to in this
Declaration shall remain in such Parcel Owner so long as it retains any possessory interest
in and to said Parcel other than as a beneficiary under the terms of a deed of trust or.
mortgage. In the event the interest of such Parcel Owners referred to in this subparagraph
(li) shall cease and terminate, then upon such termination the powers and/or obligations
of such Parcel Owner shall otherwise vest In accordance with the other provisions of this

-~ section; and

-+ (iii) If a Parcel Owner transfers its present interest in its Parcel or a portion of that

. Interest in such a manner as to vest its interest in its Parcel in more than one Person, then

not less than fifty-one percent (51%) in interest of the transferees shall designate one of
thelr number to act on behalf of ali of the transferees in the exercise of the powers granted -
to the Parcel Owner under this Declaration. So long as the designation remains in effect,

. GRANT CREEK TOWN GENTER PHASE | DECLARATION OF GOVENANTS, PAGE 10
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the designee shall be a Parcel Owner under this Declaration and shall have the power to
bind such Parce! and such transferees, and such transferees shall not be deemed to be
Parcel Owners. Any such designation must be in writing and served upon the other Parcel
_Owners hereto by registered or certified mail, and must be recorded in the Official Records
of the County. In the absence of such written designation with respect to the exercise of
the powers vested by this instrument, the acts of the Persons constituting Parcel Owner
whose interest Is so divided shall be binding upon all Persons having an interest in such
Parcel until such time as written notice of such designation is given and recorded in the
- Official Records of the County.

1.23 Parking Areas. "Parking Areas"” are all vehicular parking spaces, driveways,
and loading areas, and includes the areas shown as “Parking Areas” on the Plot Plan plus
any Building Area not used for Store improvements and designated as Parking Area by
Developer. .

1.24 Permittees. “Permittees” shall mean the Parcel Owners and all Occupants
and their respective officers, directors, employees, agents, contractors, customers,
vendors, suppliers, visitors, invitees, licensees and concessionaires insofar as their

~ activities relate to the intended use of the Shopping Center. Among others, Persons
engaging in the following activities on the Common Area will not be considered to be
. Permittees, except to the extent such activity is protected under the United States
Constitution or the State Constitution as a free speech activity: :

(i) Exhibiting any placard, sign or notice;

(i)  Distributing any circular, handbill, placard, or booklet; :

(iil).  Soliciting membership or contributions in or for any organization;

{(iv) - Parading, picketing or demonstrating; or -

{v)  Faliling to follow regulations relating to the use of the Shopping Center

- 1.25 Péfsbn. “Person” or “P‘ersons"‘iks any indlviduavls, partnershipé, firms,‘ ‘

associations, joint ventures, corporations, limited liability company, or any other form of
- entity. ) :

| .26 Plot Plan. "Plot Plan” vis the Plot Plan attached to this Declaration as Exhibit
“C" and Incorporated by this reference, as it may be amended from time to time by
~ Developer. o : : : v

1.27 Project Architect. “Project Architect” is the licensed architect designated

P Elghth Ave. Suite A, San Diegq, CA 92101.

Center."
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from time to time by Developer to render advice and to make judgments respecting the .
design of the Shopping Center. Initially, the Project Architect is Fehlman-Labarre, 452 -

. 1.28 Property. “Property” is the real property deééribed in Exhibit A, and any réal
property which may subsequently be made subject to this Declaration by amendment of .
this Declaration. This term is sometimes used interchangeably with the term "Shopping =
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1.29 ' Rules and Regulations. “Rules and Regulations” are -those rules and
regulations adopted by Developer, from time to time, pertaining to the operation and use

- of the Common Area by all Parcel Owners, Occupan@_s, and Permlttees. o

1.30 Shopping Center. “Shopping Center” shall mean the retail or commercial
development and related Common Area on the Property. This term is sometimes used
interchangeably with the term “Property.” :

1.31 Store or Stores. “Store or Stores” is any building located in an érea of thé
Shopping Center designated on the Plot Plan as Building Area. ' i

ARTICLE Il
CONSTRUCTION OBLIGATIONS

201 Construction of Common Area Improvements. Prior to the grand opening -

of the Shopping Center and subject to Sections 2.08 and 5.01(d), Developer shall
construct, or cause to be constructed, the Common Area Improvements substantially as
shown on the Plot Plan. :

2,02 Construction of Developer Stores. Prior to the grand opening of the
Shopping Center, Developer shall construct, or cause to be constructed; the Developer
Stores substantially as shown on the Plot. Plan and the elevations attached to this
Declaration as Exhibits “C" and “D". : ‘

2,03 Common Utilities. Developer shall construct, or cause to be constructed, all
commeon utilities required by the Developer Stores, and at a minimum Developer shali
construct, or cause to be constructed, common utilities required by other Stores up to or
within fifteen fest (15, but not within the boundaries, of each Building Area.- Common
utilities include, without limitation, the systems for storm drains, sanitary sewer, water (fire
and domestic), natural gas, electricity, and telephone. : .

' 2,04 Construction of Other Stores. In order to maintain an architecturally
_compatible Shopping Center, the initial construction of all buildings in the Shopping Center
(and any subsequent additions, alterations, exterior remodeling, or reconstruction of
buildings in the Shopping Center) shall be performed only in accordance with approved
plans for the work as provided in this Declaration. Prior to commencing such work, each
constructing Parcel Owner shall submit to Developer detailed plans and specifications as
to the exterior of the Store including exterior elevations, descriptions of colors and

materials to be used, layouts and descriptions of exterior landscaping, exterior wall.

‘configurations, ~door and storefront configurations, canoples and overhangs, column
jocations, lighting fixtures, proposed roof plans, all surface drainage features, if any, and

exterior-sign dimensions, colors, . treatments ‘and locations. Developer shall either

reasonably approve, disapprove, or make recommendations for change in such plans

within thirty (30) days of receipt of the plans. After any disapproval or recommendation for -
* change, the constructing Parcel Owner shall consuilt with Developer to establish approved:

_plans for the gxte_rlor portion of the proposed work. If the Parcel Owner and Developer
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disagree after consultation, Developer's decision shall be final. Approval of such plans by
the Developer shall not constitute assumption of responsibility for the accuracy, sufficiency,
or appropriateness of the plans, nor shall approval constitute a representation or warranty

- that the plans comply with applicable laws. No material deviation shall be made from the
approved plans without the prior written approval of the Developer.

2.05 General Construction Requirements.

(a) Building Area. All Stores to be constructed by Parcel Owners may be
located only within the Bullding Areas designated on the Plot Plan for those Stores and if
a maximum floor area designation for any building is shown on the Plot Plan or imposed
by Article 5 of this Declaration, the designation shall not be exceeded. . ‘

(b) ~ Commencement of construction and business. Each Parcel Owner will
commence substantial construction of a Store on that Parcel Owner's Parcel within six
months after the date of acquisition of that Parcel, and will open the Store for business
within one year after the date of acquisition of that Parcel. - If a Parcel Owner fails to mest

either of these deadlines, then the Developer may, at the Developer's option, exercise the

following remedies:

(i) If the Parcel Owner fails to commence substantial construction of a

Store on the Parcel Owner’s Parcel within six months after the date of acquisition

- of that Parcel, then the Developer may charge the Parcel Owner an amount equal

to .83 percent.of the amount that the Parcel Owner paid for that Parcsl for each

month until the Parcel Owner commences substantial construction of a Store on the
Parcel, : ‘

(i) If the Parce! Owner fails to commence substantial construction of a
Store on the Parcel Owner's Parcel within six months after the date of acquisition
of that Parcel, then at any time before the Parcel Owner commences substantial
construction of a Store, the Developer will have the right and option to purchase the
Parcel from the Parcel Owner for the amount that the Parcel Owner paid for that
Parcel. The Developer will give the Parcel Owner written notice that it has elected
to exercise this right and option, and will have sixty days after delivery of the written
notice to set up a closing and to tender the purchase price of the Parcel to the
Parcel Owner. -if the Parcel Owner has paid any amounts to the Developer
pursuant to Subparagraph (i) above, then at closing, in addition to paying the Parcel
Owner the amount that the Parcel Owner paid for the Parcel, the Developer must-
reimburse the Parcel Owner for any amounts paid to the Developer pursuant to

- Paragraph (i) above.

(i) - Ifthe Parcel Owner commences substantial construction of a Store on
the Parcel, but fails to open the Store for business within one year after the date of
acquisition of the Parcel, then the Developer may charge the Parcel Owner an

..amount equal to .83 percent of the amount that the Parcel Owner paid for the Parcel
" for @ach month until the Parce! Owner opens the Store for business.’ - ’
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If a Parcel Owner fails to commence substantial construction of a Store on that Parcel
Owner's Parcel within six' months after the date of acquisition of that Parcel, then
regardless of whether the Developer elects to exercise any of the remedies provided for
in this paragraph, the Parcel Owner must improve the Parcel with either landscaping or
parking area of the same standard and design as the Common Area, in order to preserve
completed site work, make the undeveloped Parcel an attractive element of the Shopping
Center, and mest the requirements of applicable city and county ordinances.

(c) CompII‘ance With Laws. All construction activities performed by a Parcel

Owner within the Shopping Center shall be performed in compliance with all laws, rules,
.regulations, orders and ordinances of the city, county, state, and federal governments, or
gency thereof, affecting improvements constructed within the Shopping

(d) Interference. The construction activities of-a Parcel Owner shall not:

() -cause any - unreasonable . increase .in..the cost “of constructing

* improvements upon another Parcel Owner's Parcel;

(i) unreasonably,lnlely'fere with constru
" other part of the Shopping Center;

qtioh work being performed on-any

(iliy unreasonably interfere with the use, occupancy, or enjoyment of any part
. of the remainder of the Shopping Center by any other Parcel Owner, its occupants, .

or its Permittees;

. '(iv).. cause any other Parcel Owner to be in violation of any law, rule, -
regulation, order, or ordinance of the City, County, State or federal government, or

any department or agency of those governments.

(e

condition as existed immediately prior to
“construction work.

TOWN CENTER PHASE | DECLARATION OF COVENANTS, PAGE 14

General Construction Indemnity. - Each Parcel Owner. shall defend,
‘indemnify and hold harmless each other Parcel Owner from all claims, actions and
“proceedings and costs incurred in connection therewith (including reasonable attorneys'
fees and costs of suit) resulting from any accident, injury, loss, or damage whatsoever
occurring to any Person or to the property of any Person arising out of or resulting from the
performance of any construction activities performed or authorized by such indemnifying
Parcel Owner. Any damage occurring to any portion of the Shopping Center as a result of .
such’ construction work shall be the responsibility of the Parcel Owner performing such
construction work or causing such construction work to be performed and shall be repaired
by such Parcel Owner, at such Parcel Owner's sole: cost and expense, to the same
such wark promptly upon the completion of such -

: (f) Staging Storage and Access Points. Prior tob‘cons'ti"u‘c‘ting. re"cor.istru‘dt“ing,'
- remodeling, or enlarging a building on its Parcel, a Parcel Owner shall give Developerat- -
: {Qast thirty (30) days prior notice of the proposed location of any temporary stagingand
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storage area. All storage of materials and the parking of construction vehicles, including
~ vehicles of workers, shall occur on the portions of the Parking Area which are on or
- "adjacent to the constructing Parcel Owner's Parcel, and which will not unreasonably
- Interfere with access between that Parcel, the other areas of the Shopping Center, and the
public streets or roadways adjacent to the Shopping Center. All laborers, suppliers.

contractors and others connected with such construction activities shall-use only the -

access points located upon the constructing Parcel Owner's Parcel unless that Parcel has
no access points to a public street, In which case such Persons shall only use the access
points approved by Developer. If substantial work is to be performed, the constructing
Parcel Owner shall fence off the temporary staging and storage area. Upon completion of
the work, the constructing Parcel Owner shall restore the affected Common ‘Area to'a
‘condition at least equal to that existing prior to commencement of the work. .

(g) Temporary License. Each Parcel Owner and its contractors, materialmen, and
laborers shall have a temporary license for such access and passage over and across the
Common Area as shall be reasonably necessary to construct and/or. maintain
improvements on the Parcel of such Parcel Owner; provided, however, that this license
shall be in effect only during periods when actual construction and/or maintenance is being
performed, and provided further that the use of this license shall not be exercised so as to

unreasonably interfere with the use and/or operation of the Common Area by others. Any -

Parcel Owner availing itself of the temporary license shall promptly pay all costs and
. expenses associated with such work, shall diligently complete such work as quickly as

possible, and shall promptly clean the area and restore the affected portion of the Common -
Area to a condition which is equal to or better than the condition which existed prior to the

commencement of such work.

(h) Construction Barricades. Once a Store has opened for business, construction
of a Store within any Building Area within one hundred eighty feet (180") of an opened

**.... Store shall be screened from view by a barrier or fence of a type and height approved by

_Developer until completion of the construction in each case.

2.06 Construction Along Common Boundary Line. Any Paféel Owner

constructing, repairing, or restoring a Store along a common property line between Parcels.

shall do so in a manner that does not result in damage to the improvements in place on the
adjoining Parcel, and if applicable shall further undertake and assume at its sole cost the
obligation of completing, repalring, reconstructing, and maintaining the nominal attachment
{flashing and seal) of its building to that of the Store on the other Parcel, it being the intent
of Developer to establish and maintain in these situations the appearance of one
 continuous building complex. ‘

L 2,07 Mechanic's or Construction Lien.llf, because of ahy act or omission (or..
" “alleged act or.omission) of any Parcel Owner or its Occupant, or a contractor, employee . .

or agent of either, any Mechanic's or construction lien is filed with respect to any portion
of the Shopping Center (whether or not such lien.is valid or enforceable: as such), the
Parcel Owner shall cause the lien to be discharged of record, or bonded, with respect to

*’; all portions ‘of the Shopping Center not owned by that Parcel Owner, within thirty (30) days -
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after it was filed; and the Parcel Owner shall indemnify and save harmless all Parcel
Owners, all ground and underlying lessors, and all Morigagees with respect to any portion
of the Shopping Center against and from all costs, labilities, suits, penalties, claims, and
demands, including reasonable attorneys' fees resulting therefrom. If the Parcel Owner
fails to comply with these requirements, any other Parce! Owner shall have the option of
discharging or bonding any such lien, and if such option is exercised, the Parcel Owner
which has the obligation under this section to cause the discharge of the lien shall
reimburse the Parcel Owner who discharged or bonded the lien for all costs, expenses,
and other sums of money (including reasonable attomeys' fees) incurred in connection with
the lien promptly upon demand, and the Parcel Owner which discharged or bonded the lien
shall have all rights with respect to the amounts owed to it, including but not limited to its
rights under Article Xl of this Declaration.

2.08 Undeveloped Building Area, Each area shown on the Plot Plan as a Building
Area which does not contain buildings as of the grand opening of the Shopping Center
shall prior to the grand opening either be covered with an asphalt cap or minimally
landscaped, until such time as the Parcel Owner of the undeveloped Parcel shall thereafter
commence construction of buildings on that Parcel, Until that time, the undeveloped
Building Area shall be deemed a part of the Common Area, Likewise, if a building is
subsequently razed and is not to be replaced immediately, until the building is replaced the
Building Area shall be improved with an asphalt cap or as landscaped area, ..

ARTICLE Il
SIGNS

. - 3.01 Signs. - No exterior identification signs shall be allowed within the Shopping
Center except as permitted by . ) i

(i) the City and any applicable City ordinances or Shopping Center specific -

: requirements, o _ : co v

(ii) the Shobplng Center sign criteria for free standing pad buildings attached
to this Declaration as Exhibit “E” (the “Sign Criteria"), and/or ~

(Iil) at the discretion or judgment of the Developer or the Project Architect.
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ARTICLE |v
EASEMENTS

© .. 4.01 Ingress, Egress and Parking. (a) Developer reserves for itself and grants
to each Parcgl Owner, for the benefit of each Parcel,(the'Beneﬁted Parcel) and jts
Occupants, ‘a nonexclusive easement on, over and-through the Parking Area’ (the
Burdened Parcel) for : i ERR

. (i) vehicular access, ingress and egress by Permittees from public streets at .
the location of the curb cuts shown on the Plot Plan, Passage of Permittees!
vehicles over established circulation elements, and parking of Permittees’ vehicles
within designated parking stalis, and :

(i) pedestrian access, ingress, egress, and passage by Permittees.

Each future Parce| Owner, by taking title to its Parcel subject to this Declaration, shall be
deemed to have granted such easement with respect to the Parking Area on jts Parcel to
all other Parcel Owners and their Occupants. Such €asement rights shall exist only during
the term of this Declaration angd shall be subject to the following Teservations as well as
other provisions contained in this Declaration: .

; provlded,}however, that the

(i) convenience facilities (sdch as mailboxes, publch telephones, benchés, or
public transportation shelters); - R . - ST ‘

L ‘(ii) photo kiosks; flower sténds, or other reltall uses which occupy less than

two hundred squarse feget (200') each, and in the aggregate not more than 600
sSquare feet, so long as the retail i it th

+ (it landscaping, berms or Planters; N
L (,v) limited curbing and other forms of traffic controls; or

e () Ou'téide Sales Areas permitted by b_eveldper pursuant to Secnon\ 6.03.

@) In conned ion with any cohstructloh.'reconstruction', repair or maintenance
“ . onits Parcel, each Parcel Owner feserves the right to create a temporary staging and/or .
R storage~a;ea in the‘Pabrk!ng Area on o adjacent to jts Parce| at a location which wil not .
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) unreésdnably interfére with access between its parcel, the other areas of the Shopping
~ GCenter, and the public streets or roadways adjacent to the Shopping Center. )

(d) Developer reserves the right to close off a portion of the Common Area for such
minimal, reasonable period of time as may be legally necessary, in the opinion of its
counsel, to prevent the acquisition of prescriptive rights by anyone; provided, however, that
prior to closing off any portion of the Common Area, as provided for in this section,
Developer shall give written notice to each other Parcel Owner of its intention to do so, and
shall “attempt to- coordinate the closing with each other Parcel Owner so that no
unreasonable interference in the passage of pedestrians or vehicles shall occur.

(e) . Developer reserves the right at any time and from time to time to exclude and
restrain any Person who is not a Permittee from using the Common Area to the extent that
such action can be lawfully taken. Developer also reserves the right to designate and
enforce employee parking, as more particularly set forth in Paragraph B.4 of Exhibit “F"
which is attached to this Declaration.. : ’ : R

4.02 Utilities.

- . (a) Developer reserves for itseif and grants to each Parcel Owner for the benefit of
each Parce! (the Benefited Parcel) and its Occupants a nonexclusive easement in, to, over,
under, along, and across those portions of the Common Area (the Burdened Parcel)
necessary for the installation, use, maintenance, relocation, and removal of utility lines or
systems, including but not limited to sanitary sewers, storm drains, water (fire and
domestic), gas, electrical, telephone, and communication lines. Each Parcel Owner, by
taking title to its Parcel subject to this Declaration, shall be deemed to have granted such
easement with respect to the Common Area on its Parcel to all other Parcel Owners and
__their Occupants, if any. This easement shall continue for the term of this Declaration and
for so long afterwards as the easement is utilized for the above-described purposes.
Except with respect to ground mounted electrical transformers at the rear of a building or
as may be necessary during periods of construction, repair, or temporary service, all
utilities shall be underground, unless required to be above ground by the utility providing
.. - the service, and to the extent practical shail be located along the perimeter of the Parcel
* and shall otherwise be located as to not unreasonably interfere with the use and enjoyment
of the Parcel by the Parcel Owners or their Occupants. Prior to utilizing the easement and
exercising the rights granted in this section, the Grantee shall first provide the Grantor and
Developer with a written statement describing the need for such easement and shall
identify the proposed location of the utility line. Any Parcel Owner installing utilities
pursuant to the provisions of this subparagraph 'shall pay all costs and expenses with
respect to installing the utilities, and shall cause all work in connection.with the installation
(including general clean-up and proper surface and/or subsurface restoration) to be
- completed as quickly as possible and in a manner so as to minimize interference with the
" use of the Common Area. The Grantee benefiting from a ulility easement across another
"' Parcel Owner's Parcel shall indemnify and hold harmless the Grantor from and against all’ -
" demands,. damage, claims, loss,  liability, -or expense In connection with the ‘use,
-installation, maintenance and removal of the utility line. If any Parce! Owner slects to install -
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common utilities, all costs and expenses of the common utilitles may be set forth in a
- Separate agreement between those cooperating Parcel Owners.

{b) The initial location and width of any utility shall be subject to the prior written
approval of the Grantor, which approval will not be unreasonably withheld. The easement
area shall be no larger than whatever is necessary to reasonably satisfy the utility company
for a public utility, or five feet (5') on each side of the centerline as to a private line. Upon
request, the Grantee shall provide the Grantor with a copy of an as-built survey showing
the lacation of the utility. The Grantor shall have the right at any time to relocate a utility -

line upon thirty (30) days' prior written notics to the Grantee, provided that the relocation: e

(i) shall not interfere with or diminish the utility services to the Grantee; :

(i) shall not reduce or unreasonably impair the usefulness or function of the -
utility; - R .
(iti) shall be performed without cost or expénse to the Granfee;

. (iv) shall be completed using materials and deslign standards which equél or
exceed those originally.used; ‘ ‘ : o o

~(v) shall have been approved by the utility company and the appropriate
‘governmental or quasi-governmental agencles having jurisdiction over the utility;
and ;

‘ :(vl) shall not unréa'sonably inféﬁere with the Occupant's use of the Grantee's
Parcel. . L : . i

- Documentation of the relocated easement area shall be prepared at the Grantor's expense
and shall be accomplished as soon as possible. The Grantee shall have the right to require
~ "-an as-built survey of the relocated utility to be delivered to it at the Grantor's expense,

-(c) The Parcel Owners shall each, to the extent necessary and to the extent the

* same shall not result in the loss of compensation otherwiss obtainable from condemnation,

join In the execution of such instruments as may be required in order to effectuate the

installation (subject to the restrictions contained in this Declaration) for the sole bensfit of

the Shopping Center or the Parcel Owners' Parcels of public utilities and similar easements
under and across portions of their respective Parcels. : : : :

= 4L03.Con5§fuclioh, Maintenance, and Reconstruction. :

7 (@) In orderto accommodate any footings, foundations, columns, or walls which may

. be constructed or reconstructed immediately adjacent to a common boundary:line‘and
" which may overlap that common boundary line, each Parcel Owner shall.grant and, by

i taking title to its Parcel subject to this Declaration shall be deemed to have ‘granted,'to

““each adjacent Parcel Owner a nonexclusive easement in, to, over, under, and across that .- .
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portion of Its Parcel adjacent to the common boundary line in space not there-to-fore
occupled by any then existing structure for the construction, maintenance, and replacement
of subterranean footings to a maximum distance of five feet (5'} onto the Grantor's Parcel
and for the construction, replacement and maintenance of foundations, columns, or walls
to a maximum distance of six inches (6") onto the Grantor's Parcel. The grant of easement
shall include the reasonable right of access necessary to exercise and enjoy the grant. The
easement shall continue in effect for the term of this Declaration and thereafter so long as
the building utllizing the easement area exists (including a reasonable period to permit
reconstruction or replacement of the building if it is destroyed, damaged, or demolished)
- and shall include the reasonable right of access necessary to exercise and enjoy the grant.

(b) - Prior to utilizing the easement right set forth in subparagraph (a) above, the
Grantee shall advise the grantor Parcel Owner of its intention to use the easement, shall -
provide plans and specifications and proposed - construction techniques for the
improvements to be located within the easement area, and shall give the Grantor an
opportunity to commence any construction activities which that Parcel Owner contemplates
undertaking at approximately the same time to the end that each Parcel Owner involved
shall be able to utilize subterranean construction techniques which will permit: the
placement above ground of a building on each Parce! immediately adjacent to the common
boundary line. .If a common subterranean construction element is used by the Parcel

 Owners, it is specifically understood that each shall assume and pay its reasonable share
of the cost and expense of the initial construction, and so long as both Parcel Owners are
benefiting from the common element, subsequent maintenance of the common element.

If any building ‘utllizing a common subterranean element is destroyed and not
replaced or is removed, the common subterranean construction element shall be left in
place for the benefit of any building utilizing the same element located on the adjoining'

Parcel, o

4.04 Surface Drainage Easement. Developer reserves for itself and grants to
* @ach existing and future Parcel Owner for the benefit of each Parcel (the Benefited Parcel)
a nonexclusive easement for.surface drainage over the Common Area (the Burdened
Parcel) through the drainage patterns and systems as are established from time to time
within the Common Area of the Shopping Center. To the extent a Parcel Owner's Parcel
i " ‘Includes Common Area, nothing in this Declaration shall prevent a Parcel Owner from -
’ 3 " relocating the drainage pattems and systems established upon that Parcel Owner's Parcel,
) provided the Parcel Owner first provides Developer.with plans respecting the relocation
and the relocation does not unreasonably interfere with the drainage of other Parcels within
_ the Shopping Center nor interfere with the orderly discharge of water by means of the
drainage patterns and systems. By taking title subject to this Declaration, each Parcel
Owner shall be deemed to have joined in this'grant of easement. . .

. .-4.05 ‘Resktrlctionv on Grant of Easements. Nd'PardeI Own'er shall grantv any
easements over any land within the Shopping Center for the benefit of any land outside the
Shopping Center; provided, however, that this section shall not prohibit the granting or
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dedicating of utiity easements by a Parcel Owner on its Parcel to governmental or
quasi-governmental authorities or to public utilitlgs.

4.06 Term and Limitation of Easements, Covenants and Conditions. The
easements referred to in Sections 4.01, 4.02, 4.03, 4.04 and 4.05 shall continue in favor
of the respsctive Grantess for the term of this Declaration and for so long afterwards as

* each of the Grantees shall continuously utilize the easements. :

4.07 Benefit and Burden to Run with the Land. The easements granted by this

Article IV and all other covenants, conditions, and restrictions contained in this Declaration .

shall be deemed and construed to be covenants running with the land, which are for the
benefit of the Benefited Parcel of the Grantee, which Parcel shall be the dominant estate,
and which burden the Parcel on which such easement is located or as to which such

covenant is appurtenant, which shall be the servient estate.

ARTICLEV
SHOPPING CENTER DEVELOPMENT RESTRICTIONS

5.01 General Restrictions.

(@)  No improvements may be built or maintained in the Common Area of the
Shopping Center other than (i) parking spaces, driveways, walkways, sidewalks, curbs,

loading docks and ramps, service areas, trash receptacles, lights, signs, landscaping, and -
convenience facilities (such as mailboxes, public telephones, benches or public -

transportation shelters), and improvements normally found in parking areas of shopping
centers, and (ii) photo kiosks, flower stands, or other retalil improvements which occupy
less than two hundred square feet (200') each, and in the aggregate not more than 600
- square feet (provided, however, such kiosk, stand or other retall improvement is permitted
by City and is not prohibited by the Parcel Owner Of the subject Parcel nor by any lease
between the Parcel Owner of the subject Parcel and a tenant of such Parcel Owner).

~ (b) , As to the areas designated on the Plot Plan as “Building Area,” the Parcel
Owner of those Building Areas shall be permitted to construct on those Building Areas, or

."cause to be constructed on those Building Areas, such buildings or structures,in the -
locations and with the heights, exterior configurations, and designs as Developer shall

approve, so long as such improvements

('i)‘ do not violate City imposed parking requirements for the Shépplng' Center,

(i)’ are built in accordance with all set-back, zoning and olher ordinances of

_the City, and
oo (i) do nqt‘exceed the maximum squére fobtages or the maximum height
;.. permitted as designated on the Plot Plan and/or set forth in this Declaration (see

" Section 5.04). " - P e TR
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{¢)  Notwithstanding anything to the contrary contained In this Declaration, each
Parcel Owner and Occupant, by taking title subject to this Declaration, hereby approves
of the processing and recording by Developer of, and agrees to execute and acknowledge,
an amendment to the Parcel Map (the “Amended Parcel Map") to reflect any changes or
modifications to the Parcel Map which do not materially and adversely affect the use or
development of the Parcel(s) of the Parcel Owner or directly or indirectly impose on the
Parcel Owner or Occupants any greater obligations than those preciously agreed to by the

Parcel Owner or Occupants. Each Parcel Owner agrees 1o execute and acknowledge an

amendment to this Declaration, and each Occupant agrees to execute and acknowledge
a subordination to this Declaration, as so amended, provided that the amendment reflects
only the changes required for this Declaration to be consistent with the Amended Parcel
Map.

(d)  Exceptto the extent Developer has agreed to greater restrictions in any lease -

with an Occupant or in any written agreement with another Parcel Owner, Developer may
make changes in the Plot Plan provided that : e .

(i) access to then-existing Stores is not impaired by t}he changes, -

(ii) the principal means of ingress and egress to the Shopping Ceniter is not
materially altered, and - ‘ . Lo . L

(iif) Developer complies with all applicable City parking requirements and in
-all'events, complies with Section 5.02(a) below. R o

(e) At such time as Developer requests, each Parcel Owner shall execute an
amendment to this Declaration to replace the Plot Plan with an “as-bullt” Plot Plan (the
“Amended Plot Plan") to reflect the.location and/or relocation of any of the Stores, the

" reconfiguration. of the Common Area or any of the Parcels, and the improvements
constructed on the Parcels. Except to the extent that an Occupant's lease conditions or
limits its wiliingness to subordinate its lease to an Amended Plot Plan, at such time as

- Developer requests, each Occupant shall execute a subordination to an Amended Piot
~Plan, , :

5.2 Parking Standards.

-~ (a) . Developer agrees that the Parking Areas will always contain at least that
- number of parking spaces for automobiles, and driveways and footways incidental to the
_.parking spaces, as is necessary to comply with all City requirements, and that the Parking
* - Areas will contain'at least that number of parking spaces for every 1,000 square feet of
- Floor Area within the Shopping Center as is necessary to comply with all City requirements.

R '(b)”_ '/Al'l 'pverséné'shall -use the va\"/ailable Parking Area in accordance with the

; applicable requirements of this Declaration and all reasonable rules and regulations which - - - '

.Developer shall adopt from time to time.
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: (d). Any excessive quantity of dust; dirt, or fly ash; provided however, this
prohibition shall not preclude the sale of soils, fertilizers, or other garden materials or
building materials in containers if incident to the operation of a home improvement or other
similar store. : . " '

(e) . -~ Any fire, explosion; or other daméging or dangerous hazard, including the
~storage, display, or sale of explosives or fireworks. ‘ : ‘ :

) Any assembly, manufacture, distillation, refining, smelting, agriculture,'or
mining operations.: o RRCRR ‘ : L

‘ ~ Any mobile home or trailer court, labor camp, ]unkyard, stock yard, or animal
“raising. Notwithstanding the foregoing, pet shops shall be permitted within the Shopping
- Center. : . . : : L k :

y '(h) Any drilling for and/or removal of subsur_face substances. -

FERE || _Any durﬁping of garbage or refuse, olhér than in enclosed, covered
receptacles intended for that purpose. S R

o - Any automobile body and fender rer.iair work, except within those Parcels to
be designed spgclﬁcally for such use and referred to in an amendment to these covenants. .

(k) Any flea market, swap meet, sggcond hand" store of “surp]us“ store.

o (). -Any store in- which a substantial portion of the inventory consists of
. pomography, sexual products, and similar “adult’ goods, publications, movies, or videos.

. 6.03 Noninterference With Common Area. The Common Area is intended for
.'the nonexclusive use by the Occupants and Permittees of the Shopping Center. Except
.. forany Outside Sales Area approved by Developer in writing and any kiosk, stand of other
- retail improvements permitted by Section 5.01(a), I order to provide for the orderly
‘development and operation of the Shopping Center, no Occupant shall be entitled to the
use of any Outside Sales Avea, and no Occupant shall display, store, or sell .any
- merchandise or place portable signs or other objects outside the defined exterior walls,
roof, and permanent doorways of its Store. Developer's approval of an Occupant's use of
.- Outside Sales Area may be conditioned upon such Occupant's assumption of Common
. -Area Maintenance Costs or maintenance duties related to that use. :

'6.04 Rules and Regulations. In the operation of the Common Area, Developer
from time to time may adopt reasonable Rules and Regulations pertaining to the use of the .
- Common Area by the Permittees of the Shopping Center and employee parking; provided
~ thatall such Rules and Regulations and other matters affecting the users of the Common
Area (a) will apply equally and without discrimination to all Permittees, (b) comply with Gity
. ordinances, and (c) are otherwise consistent with this Declaration. Developer adopts the
"< Rules and Regulations attached to this Declaration as "F", until such time as new Rules
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and Regulations shall-be adopted by Developer.'An amendment of such Rules and
Regulations shall not be deemed to be, nor shall it require, an amendment to- this
Declaration. :

6.05 Deliveries and Exterior Maintenance Work. No deliveries of merchandise
or other supplies shall be made, and no maintenance work or repair on the exterior of any
Store shall be performed between the hours of 10:00 p.m. and 7:00 a.m. each'day. .

6.06 Additional Use Restrictions and Requirements. In connection with
Developer's transfer or conveyance of a Parcel, Developer reserves the right to impose
such additional restrictions on operation or use requirements on the transferred Parcel or
the Parcels Developer continues to own, which restrictions are consistent and not in
conflict with Developers then-existing agreements, as may be agreed to by Developer and
the subject Parcel Owner.

ARTICLE Vil
MAINTENANCE AND REPAIR

" 7.01 Utilities.

. {a) Developer shall replace, repair and maintain, or cause to be replaced,
repaired and maintained, in a first-class condition all common utility lines and systems
located on the Common Area, unless the same are dedicated to and accepted by a public
or quasi-public utility or authority or are maintained by a utility company. Such costs of
replacement, repair and maintenance, to the extent such costs -are not covered by
insurance proceeds, are to be included in Common Area Maintenance Costs, as discussed
in Section 7.03. :

. (b)  Each Parcel Owner shall replace, repair, and maintain in first-class condition
all utility facilities, lines, and systems located on its Parcel that serve only its Parcel unless

are maintained by a utility company.

{c).  Any Parcel Owner who is the Grantee of a utility easement referred to in
Section 4.02 (exclusive of an easement in which common utility lines and systems are
located, which shall be maintained as part of the Gommon Area), shall maintain and repair
at its cost any facilities installed pursuant to that easement which exclusively serve the

“'or a govemmental agency acceptable to the Grantor which agrees to maintain and replace

Parcel shall be performed only after two (2) weeks' notice to the Grantor (except in an
_emergency the work may be initiated with reasonable notice) and shall be done after

_-under the circumstances. Any Grantee performing or causing to be performed such
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" will diligently complete such work as quickly as possible, and will promptly clean the area
and restore the affected portion of the Common Area to a condition equal to or better than
the condition which existed prior to the commencement of the work. E e
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7.02  Common Area Maintenance Obligation.

(a) From and after the date upon which the Common Area or a functional portion
of the Common Area of the Shopping Center is substantially completed, Developer shall
maintain the Common Area or cause it to be maintained, in good order, condition, and
repair. Developer shall have the right, from time to time, to select another person or
persons to maintain the Common Area and delegate Developer's obligations with respect
to the Common Area to such person(s). If Developer selects or delegates another person
to maintain the Common Area, that person shall be a recognized professlonal commercial

- property management company. Developer may hire companies affiliated with it to
perform the maintenance and operation of the Common Area, but only if the rates charged
by such companies are competitive with those of other companies furnishing similar
services in the Missoula, Montana area. y .

<.~ (by . The minimum standard of maintenance for the Common Area Improvements
'shall be comparable to-the standard-of maintenance followed in other first-class retail
developments of comparable size in the Missoula, Montana area and in any event in
compliance with all -applicable  governmental laws, ‘rules, regulations; - orders, and:
ordinances, and the provisions of this Declaration. All Common Area Improvements shall
be repaired or replaced with materials at least equal to the quality of the materials being

- repaired or replaced so as to maintain the architectural and aesthetic -harmony and
integration of the Shopping Center as a whole. In any event, the maintenance and repair
obligation shall include but not be limited to the following: _ :

) (i): Drive and Parking Areas. Maintaining all paved surfaces and curbs in
a smooth and evenly covered condition, which maintenance work shall include,
 without limitation, cleaning, sweeping, snow removal, re-striping, repairing,
resealing, and resurfacing. (For the purposes of this section, an overlay of the

- Parking Area shall be considered a repair or maintenance item.)

. (ii) Debris and Refuse. Periodic removal of all papers, debris, filth, refuse,

ice and snow, including sweeping to the extent necessary to keep the Common-

. Area'In_ a first-class, clean, and orderly condition. All sweeping shall be at

appropriate intervals during such times as shall not interfere with the conduct of

.. business or use of the Common Area by persons intending to conduct business with
.Occupants of the Shopping Center. : ‘ i

(iii) Signs and Markers. Placing, cleaning, keeping in repair, replacing, and
repainting any appropriate directional signs or markers, including any handicapped .
parking signs, and any Shopping Center identification signage (excluding, however,’
any Occupant signage); . - L
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(iv) Lighting. Operating (except after-hours lighting requirements - see ISR
Section 7.06), keeping in repair, cleaning, and replacing when necessary such o
Common Area lighting facilities as may be reasonably required, including all lighting R
necessary or appropriate for Common Area security.

(v) Landscaped Areas. Cleaning and maintaining (including . any
requirement as may be imposed by the City to maintain landscape or to remove S
debris) all landscaped areas, landscaping, and planters adjacent to exterior walls B
of buildings, repairing automatic sprinkier systems or water lines in the Common .
Area, irrigating, weeding, pruning, fertilizing, and replacing shrubs and other
landscaping as necessary; provided, however, that if any Parcel Owner requires or
Installs “special' landscaping (i.e. beyond the standard landscaping requirements
for the remainder of the Shopping Center) the maintenance and cost of such special
landscaping shall be bome solely by such Parcel Owner without cost or expense to

the other Parcel Owners and shall not be included in Common Area Maintenance
Costs.

(vi) Utilities. To the extent the same have not been dedicated to the public
or any public or private utility, maintaining, cleaning, and repairing any ‘and all
common storm dralins, utility lines, sewers, and other utility systems and services

- located in the Common Area which are necessary for the operation of the Common

Area, and the maintenance and replacement of the trunk line portion of utility lines
-serving the Building Areas. :

(vii) Obstructions. Keeping the Common Area free from any obstructions
including those caused by the sale or display of merchandise not otherwise
permitted by this Declaration, unless the obstruction .is permitted under the
provisions of this Declaration, ‘

(viii) * Sidewalks. Cleaning (including washing and/or steam cleaning),
maintenance, and repair of all sidewalks, including those adjacent and contiguous
to buildings located within the Shopping Center. Sidewalks shall be cleaned at
appropriate intervals during such time as shall not interfere with the conduct of
business or use of the Common Area. Notwithstanding the foregoing, any Occupant
which is permitted by Developer or by the terms of this Declaration to use any
portion of the Common Area or the sidewalk areas adjacent to its Store for staging,
storage, sales, promotional, marketing, customer service, or seating purposes shall
keep that area in a neat and clean condition free of refuse and shall be responsible

for any increase.in Developer's cost of maintaining the Common Area as a result
of such activities. ‘ i

o (ik) Sécurlty Persbnnel. “Providing professional security personnel for the
Common Area, if reasonably required. : : :
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: ~(x) Traffic. Supervision of traffic at entrances and exits to the Shopping
.. Center and within the Shopping Center as conditions reasonably require in orderto .
* maintain an orderly and proper traffic flow, S .

" Netwithstanding anything to the contrary, each Parcel Owner shall maintain and
repair, at its sole cost, in a clean, sightly and safe condition all of the following relating to
its Parcel: any exterior shipping/receiving dock area, any truck ramp or truck parking area,
any refuse, compactor or dumpster area, and any separate utility lines or any lateral utility
lines extending to and from common trunk lines. e .

_7.03 Common Area Maintenance Costs. Common Area Maintenance Costs shall
“include, without limitation, all expenditures, costs, premiums, and expenses for the-
following: i ‘ ’ o

(a) casualty and public liability insurance for the Common Area and impfdvements

" located on the Common Area, in the amounts and types set forth in Article X below, and

- Payment of any deductible amount in the event ofa claim;i

(b) real'es_tate taxes and assessments allocable to the Common Area;

(c) repairs for any‘dama‘ge to the Common Area Inclﬁding,'without limitétion, the
common utility lines and systems, to the extent that those costs are not covered by
insurance proceeds;

(d) all general maintenance and repairs with respect to the Common Area, whether
i required by the enactment or operation of law, or otherwise, including, without limitation,
painting, re-striping, resurfacing, cleaning, sweeping, snow removal, and janitorial services;
s (e) maintenance, repair, ‘and replacement as required, of the Common Area,

- Including, without limitation, the common utility lines and systems, and Parking Areas;

. (f) .operation, - maintenance . and repair of the. Shopping Center identlfication
monument signs and pylon signs (if any); provided, however, if a monument or pylon sign
also Identifies specific. Occupants, the portion of. the operation and maintenance costs
Proportional to those Occupants’ share of the sign area shall be paid by those Occupants

" and shall not be a Common Area Maintenance Cost; -

() maintenance and repair of light standards, all plantings, sprinkler systems,.
lahdscaping, directional signs and other markers, and parking bumpers; St

Sl ey  providing common rubbish receptacles (inclddinggaiesand éhclosu'reé) and R
- .:removal service only for Permittees of the Shopping Center; ' ‘ i B

e "(I) " storage space for Common Area maintenance equipment ’a‘nd"sdbplies’;
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k expenses for personnel to implement such services including, if Developer
in lts’sole judgment deems them reasonably necessary, the cost of security guards;

o et

(k) operation, maintenance, repair, and/or installation of any fire. protection
systems, security. alarm systems, lighting systems, storm drainage systems, electrical
- systems, and any other utility systems serving the Common Area; L

rs' compensation insurance
ices rendered in connection

UK ‘.payroll,‘ payroll taxes, health, and worke
: applicable to employees providing the aforementioned servi
with the Common Area;

(m) any public utility or governmental charges, suircharges, and any other costs
" lavied, assessed, or imposed pursuant to assessment districts, laws, statutes, regulations,
codes, and ordinances promulgated under or created by any governmental or
quasl-govemmental authority in connection with the development of the Shopping Center

or the use of the Common Area;

(n). necessary tools and supplies;

~“(0) * depreciation on maintenance and operating machinery and equipment (if
“owned) and rental paid for such machinery and equipment (if rented); provided, however,
“that if Developer depreciates any particular machine or piece of equipment or establishes
reserves in anticipation of the replacement of that machine or piece of equipment, the
aggregate amount of the depreciation and reserves with respect to that particular machine
or piece of equipment shall be applied by Developer against the cost of replacing that
“machine and/or piece of equipment, at the time the machine or piece of equipment is

replaced;

(p) . other costs and fees necessary or beneficial, in Developer's reasonable
: judgment, for the maintenance and operation of the Common Area, including the cost of
enforcing the terms of this Declaration applicable to the Common Area; and

mmon Area in an amount equal

“an allowance or fee for supervision of the Co
s exclusive of this supervision

1o 15% of the total of all Common Area Maintenance Cost
allowance or fee. o . o

To the extent feasible, as determined by Developerin Developer's sole discretion, ,fro‘m an
accounting and operational perspective, as determined by Developer in Developer's sole
discretion, Developer shall attempt to separately account for Common Area Maintenance

‘Costsona Parcel-by-Parcel basis.

. 7.04 Payment of Common Area WMaintenance 'Costs. Common Area
Maintenance Costs shall not include any costs of the initial construction of the Common .
Area Improvements. After the initial construction of the Common Area Improvements, the
Common Area Maintenance Costs shall be paid to Developer by each other Parcel Owner .

. ~as follows:
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(a) Each other Parcel Owner shall pay to Developer, on the first day of each
calendar month, an. amount reasonably estimated by Developer to be one twelfth (1/12)
of that Parcel Owner's share of the annual Common Area Maintenance Costs (which
estimate, except for the first calendar year, shall be based on the prior year's expenses
and reasonably anticipated changes in cost). A Parcel Owner's share of Common Area
Maintenance Costs during any applicable monthly, quarterly or annual accounting period
shall be the total Common Area Maintenance Costs incurred during that period multiplied
by the quotient arrived at by dividing the number of square feet of Floor Area located on
that Parcel Owner's Parcel! by the total number of square feet of Floor Area which has been
completed in the Shopping Center. This estimated monthly charge may be adjusted by
Developer at the end of any calendar quarter on the basis of Developer's experience and
reasonably anticipated costs. During the period before the construction of the initial Store

-on a:Parcel, the Parcel Owner's share of Common Area Maintenance Costs will be
calculated on the basis of the planned or reasonably anticipated number of square feet-of
Floor Area in the Store which is to be located on the Parcel.

{(b) Within a reasonable time following the end of each calendar year, Developer
* shall fumish to each Parcel Owner a statement covering the calendar year just expired-
showing the total of the Common Area Maintenance Costs, the amount of each Parcel
Owner's share of the Common Area Maintenance Costs for that calendar year, and the
payments made by each Parcel Owner with respect to that calendar year as set forth in
subparagraph (a) above. Parcel Owners shall have the right to audit any such statements
in accordance with subparagraph (e) below. If a Parcel Owner's share of the Common
Area Maintenance Costs exceeds that Parcel Owner's payments, the Parcel Owner shall
pay to Developer the deficiency within ten (10) days after recelpt of the statement. If the
payments exceed that Parcel Owner's share of the Common Area Maintenance Costs, the
Parcel Owner shall be entitled to offset the excess against the next payments which ‘
become due to Developer as set forth in subparagraph (a) above;

(c) Payment of any Common Area Maintenance Costs owed to Developsr under this
Declaration which is more than ten (10) days past due shall be subject to a late payment
penalty of ten percent (10%). In addition, for as long as the amounts owed to Developer
remain unpaid, those unpaid amounts shall bear interest at the Default Rate. Any such
penalties or interest which are paid by the delinquent Parcel Owner or Owners shall be
. placed in a fund which shall be established and controlled by Developer and shall be

utilized by Developer to pay for un-recovered costs associated with the operation of the
Common Area in accordance with this Declaration. Each Parcel Owner acknowledges that
* the late payment of any monthly installment will cause Developer to incur certain costs and
expenses not otherwise contemplated, the exact amount of which Is extremely difficult and
impractical to fix. Those costs and expenses will include, without limitation, administrative
and collection costs, processing and accounting expenses, and other costs and expenses
necessary and incidental to those costs and expenses. It is, therefore, agreed that this late
charge represents a reasonable estimate of those costs and expenses and is fair
compensation to Developer for its loss suffered by the Parcel Owner's nonpayment. The
late charge provisions contained in this section are in addition to and do not diminish or
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d main

- to the operation an tenance of the Common Area on terms which are more or loss
favorable than the terms of this Declaration with res

of its share of Common Area Maintenance Costs. if the agreement is entered into on less
favorable terms, subject to the immediately foll

owing sentence, the Parcel Owner will make
"up the shortfall. Likewise; in connection with the transfer or conveyance of a Parcel,
Developer may enter into an agreement with the respective Parcel Owner pursuant to -
which the Parcel Owner is obligated to reimburse Developer for some or al| Common Area
Maintenance Costs allocable to the subject Parce! and/or other expenses related to the
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pletion of construétion on its Parcel, each-

» at its sole cost and expense, maintain and keep its
Store and building improvements (including loading docks, service areas and the like), i

any, located on its Parcel in first-class, good, clean condition and state of repair, in
compliance with- all governmental laws,

rules, regulations, orders, and ordinances

exerclsing jurisdiction over them, and in compliance with the provisions of this Declaration,

Each Parcel Owner or its Occupant shall store | trash and garbage in adequate

containers, will locate those containers so that they are not readily visible from the parking

- area, and will arrange for regular removal of the trash or garbage. If a Parce| Owner or its
Occupant fails to comply with Secti

on 7.05; then Developer shall have the right to give the
defaulting Parcel Owner written notice of the default, specifying 'the particulars of the -

default. If the Parcel Owner Which receives the notice fails to cure the default within thirty
(30) days after its recelpt of the notice, or if the nature of the default is such that it cannot
hirty (30) day period and the Parcel Owner does not

y (30) day period and thereafter diligently
Per may cure the defaqlt‘and then bill the
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deféulling Parcel Owner for the expense incurred, If the defaulting Parcel Owner does not

*. pay the bill within fifteen (15) days, Developer shall have all rights with respect to the bill
- as are provided for in Article X!, G - : . .

7.06 After-Hours Lighting. If any Occupant's use of its Parcel requires Common
. Area lighting one half hour beyond. the normal hours of the Shopping Center (as
- reasonably determined by Developer), that Occupant shall be responsible for the cost of
operating the Common Area lighting on its Parcel and any other Parcel which it elects to
have lighted after the normal hours, and the expense shall not be a':Common Area
Maintenance Cost. » e

'ARTICLE Vil
DAMAGE TO IMPROVEMENTS

) 8.01 Restoration of Common Area. If any of the Common Area Improvements are
damaged or destroyed, whether insured or uninsured, Developer shall restore, repair, or
rebuild those Common Area Improvements with all due diligence as nearly as possible to
at least as good a condition as they were in immediately prior to the damage or destruction.
Any cost of the restoration, repair, or rebuilding which is not reimbursed by insurance shall

. "be a Common Area Maintenance Cost. : . : :

7 8.02 Restoration of Stores. If the Store(s) on a Parcel Owner's.Parcel are
damaged or destroyed, that Parcel Owner may, but shall not be obligated by this
Declaration to, restore and reconstruct those Store(s) within the final configuration of the

* Building Areas within that Parcel Owner's Parcel. If a Parcel Owner elects to reconstruct
the Store(s) on its Parcel, those Stores shall be restored to a condition as good as
immediately prior to the damage or destruction, and all restoration and reconstruction shall

~be.performed in accordance with the following requirements, as those requirements are
- - applicable to the restoration and reconstruction: : :

(é) ~ No restoration or reconstruction work shall be commenced unless the Parcel
Owner desiring to perform the work has in each instance complied with the appropriate
_ provisions of Article Il with respect to plan approval, : PR ‘

- - (b) Al restoration and recoynstruvcliori‘ work shall be performed in a good and
. workmanlike manner and shall conform to and comply with: . - -

- (i) The’plans and speciﬁcatlons abprpved pursuént to Arlit:le h; ’
" (i\l})f Al "apblicable reqdi_re_menté:pf laws, codes, regulatlbné and rules;'éniti &
| o (i_ii) AII éppllcablé requirémerjté of fhis_DecIaraﬁoh. N s 5 ,
S tc)‘ : Allrestoration and redoﬁstruéﬁor{ Wt;:rk.s‘haﬂ‘bké' ‘cc‘)rknp‘léktec‘l with due d'ill‘g:;fehce',
' and at the sole cost and expense of the Parcel Owner 'perforrg]ng thework, = =
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8.03 Clearing of Premises. Whenever a Parcel Owner elects not to restore, repair
or rebuild a Store that has been damaged or destroyed, that Parcel Owner, at its sole cost
and expense, shall raze the Store, or the parts of the Store which have been damaged or
destroyed, shall clear the premises of all debris, and all areas not restored to thelr original
use shall, at the expense of the Parcel Owner, be leveled, cleared, and improved with, at
the option of the Parcel Owner, either landscaping or parking area, of like standard and
design as the Common Area of the Shopping Center. Although no transfer of ownership
shall be deemed to have occurred as a result of the Parcel Owner's election not to restore
its Store, if the area is converted to landscaped area or Parking Area, the area shall be
treated as Common Area and shall be maintained and insured by Developer as Common
Area; however, the Parcel Owner shall reimburse Developer for the maintenance and
insurance costs which are fairly allocated to the area and those costs shall not be Common
Area Maintenance Costs. .

ARTICLE IX
EMINENT DOMAIN

9.01 Eminent domain. If any part of the Shopping Center, including the Common

Area, shall be taken by eminent domain or any other similar authority of law, the entire

- award for value of the land and improvements so taken shall belong to the Parcel Owner
whose property was so taken or its Occupants, as their interests may appear or as the
Parcel Owner and Occupants have agreed to in the Occupant's lease, and the other Parcel
Owner(s) shall not claim any portion of the award by virtue of any interests created by this

* Declaration. Howsver, the other Parcel Owner(s) may file a claim with the condemning
authority over and above the value of the property so taken to the extent of any damage
suffered by those Parcel Owner(s) resulting from the severance of the area taken. The
Parcel Owner whose property was condemned shall promptly repair and restore in
accordance with this Declaration the remaining portion of its Parcel as nearly as practicable

to the condition existing just prior to the condemnation without contribution from the other
- Parcel Owner(s). ‘

ARTICLE X
TAXES AND INSURANCE

- 10.01 Realty Taxes and Assessments. In addition to each Parcel Owner's
payment of its share of real estate taxes and assessments on the Common Area as
provided in Article VI, each Parcel Owner shall pay, or cause to be paid by that Parce!

. Owner's Occupants when due, all real estate taxes and assessments which may be levied,
assessed, or charged by any public authority against that Parcel Owner's Parcel, the
improvements on that Parcel, or any other part of that Parcel, If a Parcel Owner shall deem
any real estate tax or assessment (including the rate thereof or the assessed valuation of
the property) to be excessive or illegal, that Parcel Owner shall have the right, at its own
costs and-expenss, to contest the tax or assessment by appropriate proceedings, and
nothing contained in this section shall require the Parcel Owner to pay the real estate tax
or.assessment as long as (a) no other Parcel Owner's Parcel would be immediately
affected by the failure to.pay (or bond) the tax or assessment; and (b) the amount or
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validity of the tax .o‘r assessment shall be contested in good faith. If the failure to pay (or
ther Parcel Owner's Parcel, that other Parcel

bond) the tax or assessment would affect anol
lien on the nonpaying Parcel

Owner shall have the right to pay the tax and shall have a

Owner's Parcel for the amount so pai
subject to and junior to, and shall in no

way impair or defeat the interest, lien, of charge of
any Mortgagee of Occupant. : e :

10.02 indemnification. Developer or any other person who operates and maintains
the Common Area shall indemnity, defend, and save the other Parcel Owners harmless
from and against any and all demands, liability, damage, expense, cause of action, suit,
claims, -and judgments, including reasonable attorneys' fees, arising from injury or death
- to person or damage to property that occurs as a result of that person's operation and
maintenance of the Common Area except to the extent that the injury, death, or damage
is caused by the indemnified Parcel Owner's negligence or willful act or omission. In
addition, each Parcel Owner shall indemnify, defend, and save the other Parcel Owners
harmless from and against any and all demands, liability, damages, expenses, causes of
action, suits, claims, and judgments, including reasonable attorney's fees, arising from
injury. or death to person or dama It of the use or.

ge to property that occurs as a resu

operation of the indemnifying Parcel Owner's Parcel, except to the extont that the injury,

death or damage is caused by the indemnified Parcel Owner's negligence of willful act or
omission; provided, however, indemnification under

. where the claim or loss underlying an indemnitee's request for indemnity is (i) required to

be indemnified against pursuant to the immediately preceding sentence, (i) is insured

against by the insurance required to be maintained by the Developer covering the Common

Area in accordance with Section 10.4 or (i) is insured against by the insurance required

to be maintained by the indemnitee with respect to the use and operation of the Stores on

the indemnitee's Parcel in accordance with Section 10.04.

this sentence shall not be required

10.03 Casualty Insurance and Restoration.

(a) . Developer, as respects the improvements on its Parcels and as respects all
of the Common Area Improvements, will carry or cause to e carried, casualty insurance
in‘an amount equal to 90% of the full replacement cost (exclusive of the cost of excavation,
atlons and footings) of those buildings and improvements for the risks covered within
n of “all-risk” coverage, excluding coverage against earthquake and flood

judgment, economically

. unless the cost of the that coverage is, in Developer's business
ad with a financially responsible insurance

reasonable. The insurance shall be carri
company or companies. The insurance shall provide that the policies may not be canceled,
t thirty (30) days prior written notice being

reduced, or materially amended without at leas

given by the insurer to the other Parcel Owners.

. found
the classificatio

(b “Each other Parcel owner, as.respects the bUiIding improvements on its
ts on its Parcel), will carry or cause to be

Parcel (excluding Common Area Improvemen

carried “all-risk’ casualty insurance, excluding coverage against earthquake'andﬂood

;. unless the cost of the same is, in the Parcel Owner's business judgment_,vreasonably
- gxercised, ecpnomigally reasonable. The insurance shali be inan amount equal to 90%
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ive of the cost of excavation, foundations and footings

of the ‘Store). The insurance shall be carried with a financially responsible insurance
company or companies. The Insurance shall contain a provision that it may not be : :
canceled, reduced or materially amended without at least thirty (30) days written notice i,
being given by the insurer to the other Parcel Owners. To the extent Developer is causing B P s
the insurance to be carried by an Occupant who has ground leased premises in the S FART
Store substantially at its own cost and :

Shopping Center and who has developed its .
hat Occupant near

expense, Developer may agreetoa reduced insurance obligation for t

the end of that Occupant's lease term.

ners' Liability iInsurance. Each Parcel Owner shall, severally, at
maintain or cause to be maintained by.its

of the full replacement cost (exclus

10.04 Parcel Ow

all times during the term of this Declaration,
Occupant in full force and effect a comprehensive occurrence public liability insurance

policy covering the use and operation of Stores (and other structures, if applicable) on its
Parcel (and, as to Developer, covering the use and operation of all of the Common Area),
with a financially responsible insurance company or companies, including coverage for-any
accident resuiting in bodily injury to or death of any person and consequential damages i
arising therefrom, and comprehensive property damage insurance, each in an-amount not i
- less than $3,000,000 per occurrence or, as to an Occupant of a Developer owned Parcel
] and as to a Parcel Owner other than Developer, such lesser amount as may be agreed to
by Developer. Developer's public fiability policy with respect to the Gommon Area shall
name each other Parcel Owner as an additional named insured and each public liability
policy with respect to the use and operation of the Stores on a Parcel Owner's Parcel shall
name Developer and each other Parcel Owner as an additional named insured.
Developer's public jiability policy with respect to the. Common Area and each Parcel
Owner's public liability policy with respect to the Stores on its Parcel shall also include a
‘ contractual liability endorsement in an amount: not less than the amount of the
above--described comprehensive public liability policy to insure their respective indemnities
 get forth in Section 10.02. Each Parcel Owner shall furnish to each other Parcel Owner
which requests proof of insurance in writing, evidence that the insurance referred to in this DR :
section Is in full force and effect and that the premiums for the policy have been paid. The A et
insurance shall provide that it may not be canceled, reduced below the required minimum S
or materially amended without at least thirty (30) days prior written notice being given by :

the insurer to all other Parcel Owners.

10.05 Blanket Insurance. Any insurance required to be carried pursuant to this
Article may be carried under a policy or policies covering other liabilities and locations of
_“a Parcel Owner: provided, however, that the policy or polices must apply to the properties
required to be insured by this Article in an amount not less than the amount of insurance

required to be carried by the Parcel Owner with respect to the Parcel, pursuant to this B

R {

‘Article.. -
nd Waiver of Subrogation. Each Parcel Owner hereby releases - o

and waives for itself, and to the extent legally possible for it to do so, on behalf of its
insurer, each of the other Parcel Owners from any liability for any loss or damage to its
- property lqcated upon the Shopping Center, which loss or damage is of the type covered

10.06 Release a
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- by the "all-risk” casualty insurance described in this Article X, irrespective of any negligence
on the part of the other Parcel Owner which may have contributed to or caused such loss,
Each Parcel Owner covenants that it will, if generally available in the insurance industry,
obtain for the benefit of the other Parcel Owners an express waiver of any right of

'subrogation which the insurer of that Parcel Owner may acquire against the other Parcel’
Owner by virtue of the payment of any such loss covered by the insurance. i

If any Parcel Owner is by law, statute, or governmental regulation unable to obtain
a waiver of the right of subrogation for the benefit of another Parcel Owner, then, during -
any period of time when a waiver of subrogation is unobtainable, the Parcel Owner shall
be deemed not to have released any surrogated claim of its insurance carrier against the
- other Parcel Owner, and during the same period of time the other Parcel Owner shall be
deemed not to have released the Parcel Owner who has been unable to obtain a waiver
of subrogation from any claims they or their insurance carriers may assert which otherwise
Would have been released pursuant to this section.

ARTICLE Xi
ENVIRONMENTAL MATTERS

..11.01 Duties of Parcel Owners, Except as provided in- Section 11.03, neither
Parcel Owners nor Occupants shall release, generate, treat, use, store, dump, transport,
handle, or dispose of any Hazardous Material within the Parcels or otherwise permit the
presence of any Hazardous Material on, under, or about the Parcels or transport any
Hazardous Material to or from the Parcels. Any such use, handling or storage permitied
under Section 11,03 shall be in accordance with all Environmental Laws and all other
applicable laws, ordinances, rules, and regulations now or hereafter promulgated by any
governmental authority having jurisdiction thereof, Neither Parcel Owners nor Occupants
shall install, operate or maintain any above, below, or at grade tank, sump, pit, pond,
lagoon, or other storage or treatment vessel or device on or about the Parcels with the -

~ provided that such use is permitted in the Shopping Center, and further provided that the
‘operator of the service station has obtained Developer's consent to the underground
storage tanks or other storage devices or containers Pursuant to last paragraph of Section
11.08 of this Declaration. ‘ )

11.02 Specific Construction Materials. No Parcel Owner or Occupant shall
Introduce, or permit any other Person to introduce, any friable asbestos, radioactive
material, urea formaldshyde foam insulation, or devices containing polychlorinated
biphenyls (PCBs) into any portion of the Shopping Center, o

. .7 11.03 Permitted Use, Storage, Handling, and Disposal of Hazardous Materials.
. Notwithstanding anything contained in Section 11.01 to the contrary, incident to the normal -
‘operation_of  motor vehicles within- the . Parking Areas, the Parcel Owners and their
Occupantsand Permittees may utilize gasoline and petroleum products used to fuel and/or
lubricate motor vehicles. In addition, notwithstanding anything contained in Section 11.01
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" to the contrary, the Parcel Owners or their Occupants may utilize cleaning products and
sell and otherwise merchandise products, which may contain Hazardous Materials, so long
-~ as those products are commonly utilized for maintenance purposes or merchandised in
other first-class shopping centers, and so long as those products are safely handled and
- stored in compliance with applicable laws.

. A Parcel Owner or its Occupants may. also use other Hazardous Materials in
connection with its use of its Parcel if the Parcel Owner has received Developer's prior
consent to the use. Developer shall not unreasonably withhold or delay its consent
provided (i) the Parcel Owner or Occupant demonstrates to Developer's reasonable
satisfaction that the Hazardous Materials (a) are necessary or useful to the Parcel Owner's
or Occupant's business, (b) will be monitored, used, stored, handled, and disposed of in
compliance with all Environmental Laws, (c) will not endanger any persons or property, (d)
are consistent with and normally found in first-class retail establishments, and (e) will not
invalidate or limit the coverage or increase the premiums of any insurance policy effecting
- or covering the Store, the Parcel, or the Shopping Center; (ii) such use is not prohibited by
Article VI of this Declaration; (iii) the Parcel Owner or Occupant provides Developer with
‘'such security as may be reasonably required by Developer; and (iv) the Parcel Owner or

Occupant satisfies any other requirements Developer may reasonably impose with respect
- to'the Parcel Owner's or Occupant's use of the Hazardous Materials. S

ARTICLE XNl
LIENS

12.01 Assessment Lien. If any sum of money payable by any Parcel Owner
pursuant to any provision of this Declaration to any other Parcel Owner is not paid when
due, and after the defaulting Parcel Owner has been notified in writing of the default and
the expiration of any applicable grace period set forth in this Declaration, or a reasonable
period of time not to exceed thirty (30) days if there is no express grace period, the Person
to whom the sums are owing shall have the right to record, in the office where documents
are to be recorded, a notice of Assessment Lien ("Notice of Assessment Lien") which shall
set forth the then-delinquent amount owed by the defaulting Parcel Owner pertaining to any.
Parcel (including, if applicable, interest at the Default Rate) and a legal description of the
Parcel within the Shopping Center owned by that defaulting Parcel Owner. Upon oo e
recordation of a Notice of Assessment Lien, the then delinquent amount owed by the Hoeeat
Parcel Owner, together with interest on that amount, shall constitute an Assessment Lien e
upon the property within the Shopping Center described in the Notice of Assessment Lien
which is owned or was previously owned by the defaulting Parcel Owner.. If the amount
secured by an Assessment Lien is not paid in full within ten (10) days after a Notice of -
~Assessment Lien has been recorded, and the Parcel Owner has been provided with a copy
of the recorded Notice of Assessment Lien, the Person to whom the amounts are owed
may enforce payment of the assessment or other amount due, or enforce the Assessment
Lien against the property of the delinquent Parcel Owner, by foreclosing the Assessment )
. Llen against the delinquent Parcel Owners Parcel in accordance with the laws relating to

- the foreclosure of realty mortgages (including the right to recover any deficiency), either
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judicially or non-judicially under a power of sale, such power being hereby granted to
Developer as a mortgagee. ‘

12,02 Assessments as Personal Obligations. Each amount due by a Parcal
Owner pursuant to any provision of this Declaration, together with interest at the Default
Rate, costs and attorneys' fees, shall be the personal obligation of the defaulting Parcel
Owner, but the personal obligation of the Parcel Owner shall not be deemed to discharge

*or limit the lien on the land of any Assessment Lien encumbering the property of the Parcel

Owner within the Shopping Center. No Parcel Owner shall avoid liability for payment of any

- amount due under this Declaration which fell due while that Person was the Parcel Owner
by nonuse of the Common Area or by transfer or abandonment of the Parcel Owner's
property. If any property within the Shopping Center as to which a Notice of Assessment
Lien has been recorded pursuant to Section 12,01 is sold, conveyed or otherwise
transferred, in whole orin part, by the Parcel Owner of that Parcel, the property shall

- remain subject and subordinate to the Assessment Lien created by reason of the
delinquency described in the recorded Notice of Assessment Lien. ‘

: 12,03 Superiority of Assessment Lien. The Assessment Lien provided for above
shall be superior to any and all other charges, liens and encumbrances which hereatter in
any manner may arise or be imposed upon any portion of the Shopping Center, regardless
of the order of filing of any of the foregoing; provided, however, that the Assessment Lien -
shall in all events be subject and subordinate to: :

()

Liené for taxes and other public charges which by ‘applicable law are

expressly made superior to the lien of the Assessment Lien;

) (b) . . -Any mortgages, trust indentures, deeds of trust, or security instruments of

_-any kind recorded In the office of the County clerk and recorder prior to the date of

recordation of a Notice of Assessment Lien; provided, howsver, that all liens recorded

- subsequent to therecordation of a Notice .of Assessment Lien shall be junior and

. subordinate to the Assessment Lien created by reason of the delinquency described in the
recorded Notice of Assessment Lien; and .

; by(c) “The rig‘hts of any and all Occupants.occupying any portion of the Shopping
Center under written leases, whether the lease at issus was dated and/or a of the lease
was recorded before or after the Assessment Lien at issue. :

: " If a Parcel Owner s delinguent in paying any amounts due under this Declaratlon;
-and as a result of the delinquency a Notice of Assessment Lien is recorded as provided
in' this Declaration, the Person recording the Notice of Assessment Lien may record

subsequent Notices of Assessment Lien as to any amounts owed by that Parcel Owner to "

, the same person which become delinquent after the recordation of the initial Notice of
-~ Assessment Lien, and the priority of the Assessment Lien as to any amounts thereafter -
.. becoming delinquent shall be fixed as of the date of recordation of the initial Notice of -

Assessment Lien, but only if the Initial Notice of Assessment Lien has not been discharged.
A person may prosecute a single Assessment Lien foreclosure action as to amounts
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delinduent,at the time a Notlcé of Assessment Lien is recorded and as to amounts

thereafter becoming delinquent, up to and including the time a final judgment is rendered

in the action. i

12.04 Release of Assessment Lien. Within 10 days after the curing of any default

K for which a Notice of Assessment Lien was recorded, the Person who recorded the Notice
" of Assessment Lien shall record an appropriate release of any Notice of Assessment Lien -

upon payment by the defaulting Parce! Owner of a reasonable fee, to be determined by the
person recording the Notice of Assessment Lien, to cover the costs of preparing and
recording the release, together with the payment of such other costs, including, without
limitation, reasonable legal fees, court costs, interest, and fees, as that Person shall have
incurred in connection the Assessment Lien. Any Assessment Lien relative to which suit
has not been filed and a lis pendens recorded in the records of Missoula County, Montana
- with one (1) year after the date of the recordation of the Assessment Lien. shall
automatically be rendered null, void and of no further force or effect. The foregoing

nullification of any Assessment Lien shall be self-operative and shall not require the

execution or recordation of any further documents.

12.05 Litigation of Assessment Lien. Notwithstanding any provision contained in
this Declaration, any Parcel Owner shall have the right to contest, in a court of competent

jurisdiction, the recordation of any Notice of Assessment Lien against the property within .

the Shopping Center owned or occupied by that Parce! Owner on the basis that the
recordation of the Notice of Assessment Lien or the amounts claimed to be delinquent in
the Notice of Assessment Lien are incorrect or improper.under the provisions of this

Declaration. The prevailing party in the action shall be entitled to recover from the other -

party or parties its reasonable attorneys' fees incurred in connection with the action.

ARTICLE Xl
RESALE RESTRICTIONS

13.01 Right of first refusal. The Developer will have a right of first refusal, on the
terms and conditions set forth in this article, with respect to each Parcel in the Shopping
Center. The right of first refusal will be binding on all Parcels and all Parcel Owners
‘throughout the term of this Declaration. :

13.02 Negotiations before marketing. If a Parcel Owner wishes to attempt to sell
its Parcel, then before attempting to market the Parcel or solicit offers to purchase the
"Parcel, the Parcel Owner will inform the Developer in writing of the Parcel Owner’s intent
to sell the Parcel, and will then enter into good faith negotiations for sale of the Parcel to
the Developer on mutually acceptable terms and conditions. If despite such good faith
negotiations the Parcel Owner and the Developer cannot reach a mutually acceptable

agreement under which the Parcel Owner will sell the Parcel to the Developer, then the
Parcel Owner may attempt to market the Parcel to third parties, subject to the requirements .

" of this article.
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" 13.03 Notice of intent to sell. No Parcel Owner will have the right to sell or
otherwise transfer its Parcel to any person other than the Developer unless and untii the

Parcel Owner has complied with the following requirements:

(i) If the Parcel Owner enters into a good faith, bonafide contract to sel|
‘or otherwise transfer its Parcel to a person other than the Developer, then the
Parcel Owner must promptly deliver a complete copy of the sale contract, or a -
complete summary of the terms of any oral sale contract, to the Developer, together
with a written notice advising the Developer that unless the Developer exercises the

with the terms. of the sale contract attached to the notice. The written notice
described in this paragraph Is referred to In this article as a “Notice of Intent to Sell."

(i) Upon receipt of a Notice of Intent to Selland a copy of a sale contract,
the Developer will have a period of ten business days in which to advise the Parcel’

-attached to the Notice of Intent to Sell.

(i) - If within ten business days after receipt of a Notice of Intent to Sell, the

Developer delivers a written notice to the Parcel Owner stating that the Developer
' : terms and conditions set forth in the sale -

 contract attached to the Notice of Intent to Sell, then the Parcel Owner will transfer
"good and marketable title to the Parcel to the Developer on those terms and .

has elacted to purchase the Parcel on the

conditions,

- to Sell.

13.04. Transfers exembt from right of first refusal. (a) The Parcel Owner will
not be required to comply with the requirements of this article, and the Developer will not
have the right to exercise the remedies : provided for in this article, in the following

situations:

() ' Transfers involving only the Parcel Owner. If the Parcel Owner -~
" .consists of two or more individuals and/or entities, and any of those individuals or -
entities sells that party's interest in the Pafrcel to one or more of the other individuals

and/or entities which comprise the Parcel Owrier,




o
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(i)  Death. If the Parcel Owner is an individual, -and -the Parcsl is
transferred upon the death of the Parcel Owner to'a third party by action of law or
through probate proceedings. S S

(iii)  Divorce. If the Parcel OWner‘s,interest in the Parcel is tfansferred to
the Parcel Owner's spouse in the course of divorce proceedings. —

(lv) - Foreclosure. The Parcel is transferred to a third party by foreclosure
proceedings, by trustee's sale or other non-judicial foreclosure proceedings, by .
forfeiture of the Parcel Owner's rights under a contract for deed, or by deed in lieu
of foreclosure,’ ‘ P ' : Lo

i . (v) Execution of judgment.. The Parce! is ti'ansfeffed to a third party
at sheriff's sale in connection with the execution of a judgment which has attached
to theParceI. L U :

o (vi) . Bankruptey. The Parcel is transferred to a third party in connection
with bankruptey proceedings involving the Parcel Owner. - B

. ~(vii)  Gifts. The Parcel, orany interest in the Parcel, is transferred to a third
parly without consideration, or for less than full consideration, as a gift.

R 13.,05 Effect of failure to comply with this article. If a Parcel or any interest in
"2 Parcel is transferred to any person without satisfying the requirements of this article; or

" on terms other than those set forth in a Notice of Intent to Sell, then the Developer will be

".entitled to purchase the Parcel from the transferee at any time within two years after the
" Developer receives actual knowledge of the transfer or the violation of the requirements
of this article for the amount that the transferes paid for the Parcel. The Developer will not
waive its rights under this article, or be estopped from exercising its rights under this article,
- as a result of any delay in exercising thosa rights after a transfer which violates this article..

ARTICLE XIV
MISCELLANEOUS

-+- ~14.01 Notices. Any notice, payment, demand, offer, or communication required or
permitted to be given by any provision of this Declaration shall be deemed to have been,
suffictently given or served for all purposss if personally delivered, sent by registered or
certified mail, postage and charges prepaid, or by Federal Express or other reputable

L overnight co_urier,or delivery service, addressed as follows:

..+ . To the Developer: LV Investors :
R S SR ) c/o Colliers StepStone - :
610 West Ash Street, Suite 1400
-San Diego, California 92101 "
Attn.: Jack Naliboff". * -
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To other Parcel Owners: - At addresses provided to the Developer by the Parcel
Owners in writing from time to time.

_ Any such notice shall be deemed to be given (i) on the date of personal service
upon the person to whom the notice is addressed or if such person is not available the date
such notice is left at the address of the person to whom it is directed, (ii) three (3) days
after the date the notice Is deposited with the United States Post Office, provided it is sent
prepaid, registered or certified mail, retum receipt requested, and (iii) on the date the notice
is delivered by a reputable professional courier service (including Federal Express, Express
Mail, Emery or similar operation) to the address of the person to whom it

14.02 Binding Effect. All of the limitations, covenants, conditions, easements, and
restrictions contained in this Declaration shall attach to and run with each Parcel and shall
benefit or be binding upon the successors and assigns of the respective Parcel Owners.
This Declaration and all the terms, covenants, and conditions contained in it shall be
enforceable as equitable servitudes in favor of all or any portion of the Parcels.

14.03 Breach Shall Not Permit Termination. It is expressly agreed that no breach
of this Declaration shall entitle any Parcel Owner to cancel, rescind, or otherwise terminate
this Declaration, and such limitations shall not affect in any manner any of the rights or
remedies which the Parcel Owners may have by reason of any breach of this Declaration. -

14.04 Legal Action. If any of the Parcel Owners breaches any provision of this
Declaration, then any other Parcel Owner may institute legal action against the defaulting
Parcel Owner for specific performance, injunction, declaratory relief, damages, or any other
remedy provided by law. In addition to the recovery of any amounts expended on behalf
of the defaulting Parcel Owner, the prevailing Parcel Owner shall be entitled to recover
from the losing Parcel Owner such amount as the court may adjudge to be reasonable. "~

14.05 Breach - Effect on Mortgagee and Right to Cure. Breach of any of the
covenants or restrictions contained in this Declaration shall not defeat or render invalid the

. lien of any Mortgage made in good faith, but all of the foregoing provisions, restrictions,
and covenants shall be binding and effective against any Owner of any portion of the
Shopping Center who acquires title by foreclosure, by trustee's sale, or by deed in lieu of
foreclosure or trustee's sale; provided, however, that any such Owner who acquires title

- by foreclosure or trustee's sale or by deed in lieu of foreclosure or trustee's sale shall take
title free of any liens created or provided for under this Declaration, though otherwise

- subject to the provisions of this Declaration. Notwithstanding any other provision in this
Declaration for notices of default, the Mortgagee of any Parcel Owner in default under this
Declaration shall be entitled to notice of the default, in the same manner that other notices

. are required to be given under this Declaration; provided, however, that the Mortgagee
_shall have, prior to the time of the default, notified the Parcel Owner giving the notice of

" default of the Mortgagee's interest and mailing address. if any notice is given of the-default

. of a Parcel Owner and the defaulting Parce!l Owner has failed to cure or commence to cure

is directed,
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that default'as provided in this Declaration,

then the Parcel Owner giving the notice of
default covenants to give the Morigagee (which has previously given the notice described
above to the Parce| Owner) under any Mortgage affecting the Parcel of the defaulting
Parcel Owner an additional notice given in the manner provided above, that the defaulting
Parcel Owner has failed to cure the default and the Mortgagee shall have thirty (30) days
after the additional notice to cure the default,

or, if the default cannot be cured within thirty
(30) days, diligently to commence curing within such time and diligently pursue such cure

to completion within a reasonable time after the notice of default, The giving of any notice

of default or the failure to deliver a copy of the notice to any Mortgagee will not create any
liability on the part of the Parcel Owner which declares a default, ‘

14.06 Effect on Third Parties, Except for Section 13.05 which is for the benefit of
Mortgagees, the rights, privileges, or immu

nities conferred under this Declaration are for

the benefit of the Parcel Owners and not for any third party, . ‘
.- 14.07 No Partnership. Neither this De
shall be deemed or construed by the parties t
third person, to create the relationship of prin
venture, or of any association betwsen any

claration nor any acts of the Parcel Owners
o this Declaration, or any of them, or by any
cipal and agent, or of partnership, or of joint
of the Parcel Owners to this Declaration,

- 14.08 Modification. No modification, waiver,

this Declaration shall be vali

amendment, discharge, or change of
Consentto a change or

d unless it is in writing and signed by all of the Parcel Owners,

by this Declaration, unless the change
on the Parcel Owner or other person or
entity. ‘If a request to change or alter this Declaration is made by any institutional lender,"
as defined in this section, i

indenture, first deed of trust,

an service correspondent companies
designated by any such lender). ‘

-~ 14.09 Severability.. if any term, covenant, condition, provision,  or agreement
contained in this Declaration is heid to be invalid, void, or otherwise unenforceable, by any
court of competent jurisdiction; - the holding - shall in no way affect . the validity of
- enforceability of any other term, covenant, condition, provision, or agreement contained

in'this Declaration; R : DN :
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- 14.10 Governing Law. This Declaration and the obligations of the Parcel Owners

under this Declaration shall be interpreted, construed, and enforced in accordance with the
laws of the State of Montana. T )

' 14.11 Terminology: Captions. All personal pronouns used in this Declaration,
whether used in the masculine, feminine, or neuter gender, shall include all other genders;

«and in no way define, limit, extend, or describe the scope of this Declaration or any
provisions of this Declaration, ' ‘

14.12 Counterparts. This Deciaratlon may be executed in multiple counterparts,

" each of which shall'be deemed to be an original agreement, and all of which: shall
constitute one agreement, . b ‘ .

14.13 Consent. In any instance in which any Parcel Owner shall be requested to
- consent to or approve of any matter with respect to which consent or approval is required

by any of the provisions of this Declaration, the consent or approval or disapproval shall
be given in writing. B

- 14,14 Estoppel Certificate. Each Parcel Owner severally covenants that upon

- written request of any other Parcel Owner it will issue to the other Parcel Owner or to any -

knows of any default under this Declaration and if there are known defaults specifying the
nature of those defaults; (b) whether to its knowledge this Declaration has been assigned,
modified, or amended in any way (and if it has, then stating the nature of the modifications

or amendments); and (c) whether to the Parcel Owner's knowledge this Declaration as of
that date is in full force and effect. : :

/14.15 Not a Public Dedication, Nothing contained in this Declaration shall be
deemed to be a gift or dedication of any portion of the Shopping Center to the general
public or for the general public or for any public purpose whatsosver, it being the intention

of Developer that this Declaration shall be strictly limited to and for the purposes expressed
in this Declaration, ‘ ‘

14.16 Release, If a Parcel Owner sells, transfers, or assigns its entire Parcel orits’
- Interest in its Parcel, it shall, except as provided in this Declaration, be released from its
unaccrued obligations under this Declaration from and after the date of the sale, transfer
or assignment.- It shall be a condition precedent to the release and discharge of any
Grantor or assignor Parcel Owner from its unaccrued obligations. under this Declaration

. that the following conditions are satisfied: (a) the Grantor or assignor shall give notice to
_-the other Parcel Owner(s) of the sale, transfer, conveyance, or assignment prior to the
filing for record of the instrument effecting the same, (b) the Grantor or assignor shall pay.
all monetary sums then owed under the terms of this Declaration, and (c) the transferee
shall execute and deliver to the other Parcel Owner(s) a written statement in recordable )
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form In which: (i) the name and address of the transferee shall be disclosed; and (ii) the -

transferee shall acknowledge its obligation under this Declaration and agree to be bound
by this Declaration and perform all obligations under this Declaration in accordance with
the provisions of this Declaration. Failure to deliver this written statement shall not affect
the running of any covenants contained in this Declaration with the land, however, it shall
constitute a default by the transferee. :

Anything in this section to the contrary notwithstanding, it is expressly understood

and agreed that no sale, transfer, or assignment or-written acknowledgment by the

Transferee of its obligations under this Declaration shall effectuate a release of its.

Transferor with respect to obligations which accrued prior to the transfer.

) 14.17 Time of Essence. Time is of the essence with respect to the performance
of each of the covenants and agreements contained in this Declaration.

14.18 Excuse for Nonperformance. Each Parcel Owner shall be excused from
" performing any obligation or undertaking provided in this Declaration, except any obligation
to pay any sums of money under the applicable provisions of this Declaration (unless the
payment is conditioned upon performance of any obligation or undertaking excused by this
section), if and so long as the performance of the obligation is prevented or delayed,
retarded, or hindered by act of God, fire, earthquake, floods, explosion, actions of:the
elements, war, invasion, insurrection, riot, mob violence, sabotags, inability to procure or
- general shortage of labor, squipment facilities, materials, or supplies in the ordinary course
on the open market, failure of normal transportation, strikes, lockouts, action of labor
unions, condemnation, requisition, laws, orders of governmental agencies, approvals, or
permits despite the exercise of due diligence and best efforts by a Parcel Owner or any
other cause, whether similar or dissimilar to the foregoing, not within the reasonable control

" of the Parcel Owner, other than the lack of or inability to obtain funds.

14.19 Computation of time. Whenever the last day for the exercise of any

privilege or the discharge of any duty under this Declaration falls upon a Saturday, a -

Sunday, or-any public or legal holiday, whether state or federal, the party having the
privilege or duty shall have until 5:00 p.m. on the next regular business day to exercise the
privilege or discharge the duty. ) ‘ o :

. 14.20 Duration. This Declaration and each term, easement, covenant, restriction,
and undertaking of this Declaration will remain in effect for a term of sixty (60) years from
the its recordation date and will automatically be renewed for successive ten (10) year
periods unless the Parcel Owners owning two thirds or more of the land comprising the
Shopping Center elect in writing not to.so renew. ) B D

.- ..14.21 Waiver of Default. No waiver of any default by any Parcel Owner shall be
implied from any omission by any other Parcel Owner to take any action in respect of the
default if the default continues or is repeated. No express written waiver of any default shall
affect any default or cover any period of time other than the default and period of time

specified in the express waiver. One or-more written waivers of any defauit in the -
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" performance of any term, provision, or covenant contained in this Declaration shall not be

- deemed to be a waiver of any subsequent default in the performance of the same term,
provision, or covenant or any other term, - provision, or covenant contained in this
Declaration. The consent or approval by any Parcel Owner to or of any act or request by

" any other Parcel Owner requiring consent or approval shall not be deemed to waive or
render unnecessary the consent to or approval of any subsequent similar acts or requests,
The rights and remedies given to any Parcel Owner by this Declaration shall be deemed
to be cumulative and no one of such rights and remedies shall be exclusive of any of the
others, or if any other right or remedy at law or in equity which any Parcel Owner might
otherwise have by virtue of a default under this Declaration, and the exercise of oneright - .-
or remedy by any Parcel Owner shall not impair the Parcel Owner's standing to exercise = -
any other right or remedy. ) R

14.22 Common Ownership. The ownership of all Parcels in the Shopping Center .~ -
by the same Person shall not result in the termination of this Declaration, . - -

EXECUTED as o o/ , 1998, ,
LV INVESTORS, by HasS ' FINANCIAL
CORPORATION, its general partner = .

Harold D.‘Mcl.\lveg, Jr., : Gy

. smteor Odahn )
ST e L 88 -
COUNTY OF @Q&M ) e . : S
L This thtrUméht‘Wéé acknowledged before me on ‘&fm 18, 1998, by
Harold G. McNes, Jr., as President of H&S Financial Corporation, the general partner of . -

LV Investors.

_ Coaes &\% -
Notary public for the stét of . A ‘
‘Reslding at _Hﬂxﬂz:«éfd R
- My commission expires’”__ g~ ) 2000 ‘

. ] '$

LT T
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Lo EXHIBIT “A”
" LEGAL DESCRIPTION OF THE PROPERTY

-Lots 1, 3, and 4 of Grant Creek Town Center, a platted subdivisibn in Missoula County,
Montana, according to the official recorded plat thereof. ’ : S
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\:

e

=]
@

" EXHIBIT B

PARCEL MAP

e e s I
!
|

'l'—"__"f'

u 556 0256

y
_j 50'

NORTHERN PACIFIC STREET 3

N0O'30°05°E_ 485.33'

. 297.58'

pd

o1 A . 3
W

L w

GRP\;:\‘: Ak =

XQ ' ’ 3

: 3

z

30112

NBQ'433TE _480.32

-238.69"

182,73

238.07°

.\'0‘ A

NB9*31'55"E_ 182.74'

247.06°

—

TSO000500 W 486.03

\ot

247.96"

182,73

SCALE -~ FEET-

589°48'49"W 483.85'

T TINA AVENUE

- — . — - —— =

.50

RESERVE STREET

O EXHI ,
PARCEL MAP

BIT "B"

PILE N0 L1249
DRAFT; CEG’

- group
\ENGNEZR!NG-SURVE“NO-PLAMND
2~ PO, BOX 3418

-~ MISSOULA, MONTANA 59806

DATE:: 09/17/98
PROECT: 98-01-07 .

RGNS 1 o e il 20 VL SRR B DD St e e

=

4

AN

e e e e e i v e e Ve m
SUB-STANDARD QUALITY WHEN FILMED ~

——
960107PEDWC




" EXHIBIT C

PLOT MAP .
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EXHIBIT “E”

FREE STANDING PAD BUILDING SIGN CRITERIA

The Parcel Owners and/or Occupants of Lot 5A of Grant Creek Town Center and Tract 2
of Certificate of Survey No. 4681 will: AV

(a) incorporate the architectural elements, design features, and building
" materials used in the Developer Stores into the designs for signs located on those
- Parcels, and L , . :

‘ (b) use sign designs and materials which are generally consistent with the o
project signs erected by the Developer for the Shopping Center and signs installed
on the Developer Stores by their Occupants, o ERRTRI

- unless the incorporation of those architectural elements, design features, and materials is

" inconsistent with national and/or regional trademarks used by the Parcel Owners and/or
Occupants of Lot 5A and Tract 2, Examples of appropriate designs and materials are
shown in the illustrations which are attached to this exhibit. - o I

«........»«-—w..n.a‘ M~‘&‘-‘.’.‘.‘f’wla/;{.§_‘.}m
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GRANT CREEK TOWN CENTER / SIGN TYPE "A"

BACKGROUND/STANCION:

2'X3" REC, TUBE ALUMINUM FRAME W/ 2" ALUM, TUBE SPREADER BRACKETS

AND MOUNTING PLATES. PERFORATED ALUMINUN SHEET FRAMEWORK FACING

.090 ALUMINUM BACK. ALUMINUM CHANNEL PERIMETER CONCEALING NOVIOL GOLD

- NEON HALO (60 MA TRANSFORMERS) PRIMARY FEED THRU BUILDING COLUMN & SPREADER .
- BRACKET TUBE. : B ' i

SIGN CABINET / FACE: -
EXTRUDED ALUMINUM CABINET W/ 800MA HO FLUORESCENT LAMF ILLUMINATION
RACEWAY HOUSED BALLASTS / TRANSFORMERS / WIR(NG (EEKVICE THRU FACE W/ RETAINERS)
SOLAR GRADE POLYCARBONATE FACES .

TENANT GRAHICS / LETTERING:
" COLORS: BACKGROUND, 3M FILMS #36 DARK BLUE, #49 BURGUNDY, # 76 HOLLY GREEN
COPY, WHITE WITH BLACK OUTLINE " ‘
*EXCEPTION: NATIONALLY REGISTERED TRADE MARKS, REGIONAL OR NATIONAL CHAIN COLORS
ALL GRAPHICS LAYOUTS / LETTER STYLES TO BE APPROVED BY GRANT CREEK TOWN CENTER

" PAINT: MATHEWS ACRYLIC POLYURETHANE SEMI GLOSS
BRACKETS BLACK / FRAME, CABINET, CHANNEL & BACK WEATHERED BRONZE
MESH BACKGROUND LIGHT BRONZE
RETAINEES MATCH BEN.MOORE 3/D#1090 "COFI’EK 5FR|N65"

GMWTCREIEK

"’I'OWN CENTER‘V

SUB-STANDARD QUALITY WHEN FILMED
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2'%3" ALUM. FRAME
090 ALUM. sKIN
- PERFORATED ALUM. MESH /

‘EXTRUDED ALUM. CABINET& RETANERS

. roLYcARéoNAfE FACE

‘HO‘L/’;MF ILLUM.

2" ALUM TUBE
SPREADER/MOUNTING BRACKET
CONCEALING PRIMARY FEED

i~

- ALUM. PERIMETER CHANNEL
60 MA NOVIOL GQLDVNEON TUBE /
SECT ION DETAIL 1 5" 1’—0‘?

|

GKANT CREEK TOWN CENTEK / SIGN TYPE "A" "A1"

GRANTCR

TTOWN - CENTER"
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i HOUR PHOTO

SprpT

~ GRANT CREEK TOWN CENTER / SIGN TYPE "g"
BACKGROUND/STANCION: ) )
- 2'%3" REC, TUBE ALUMINUM FRAME
'PERFORATED ALUMINUN SHEET FRAME FACING
090 ALUMINUM BACK. ALUMINUM CHANNEL PERIMETER CONCEALING NoOvIOL GOLD
 NEON HALO (60 MA TRANSFORMERS) PRIMARY FEED THRU BACK OF SIGN
SIGN CABINET / FACE: o ’
FABRICATED ALUMINUM CABINET W/ BOOMA HO FLUORESCENT LAMP ILLUMINATION N
RACEWAY HOUSED BALLASTS / TRANSFORMERS / WIRING (SERVICE THRU FACE W/ RETAINERS)
SOLAR GRADE POLYCARBONATE FACES W/ 3M FILM GRAPHICS o .
TENANT GRAHICS / LETTERING: ) : . : : .
" COLORS: BM FILMS #36 DARK BLUE, #49 BURGUNDY, # 76 HOLLY GREEN (BACKGROUNDS) -
LETTERS: WHITE W/ BLACK QUTLINE ’ ‘

"EXCEPTION: NATIONALLY REGISTERED TRADE MARKS, REGIONAL OR NATIONAL CHAIN COLORS
ALL GRAPHICS LAYOUTS / LETTER STYLES TO BE APPROVED BY GRANT CREEK TOWN CENTER
PAINT: MATHEWS ACRYLIC POLYURETHANE SEMI GLOSS - ' '

FRAME, CABINET, CHANNEL & BACK WEATHERED BRONZE
" MESH BACKGROUND LIGHT BRONZE

- RETAINERS MATCH BEN.MOORE 3/D#1090 "COPPER SPRINGS" ‘ )

 GRANTCREK

"TOWN - CENTER-"

TP SIS 2 e




2'X3" ALUM, FRAME
090 ALUM. SKIN
PERFORATED ALUM. MESH
ALUM. CABINET & RETAINERG ———— |

POLYCARBONATE FACE

HOLAMPILLM———— |

ALUM, PERIMETER CHANNE
60 MA NOVIOL GOLD NEON TUBE-—-’/L

SECTION DETAIL 15" = 1-0"

GRANT CREEK TOWN CENTER / SIGN TYPE "B"

RANTCREEK

'TOWN - CENTER"
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NOT TO EXCEED 50% OF LEASE HOLD FRONTAGE

GRANT CREEK TOWN CENTER / SIGN TYPE "C"

DISPLAY SHOWN 1S OPEN FACE PAN CHANNEL NEON

LETTERS & LOGO ON ALUMINUM SIGN PANEL BACKGROUND
& RACEWAY )

* TENANTS ARE ENCOURAGED 10 SHOW CREATIVITY IN THEIR
USE OF COLORS, SHAPES, LIGHTING AND GRAPHIC APPLICATIONS,
TENANTS WILL BE REQUIRED TO SUBMIT SCALE DRAWINGS
INCLUDING SPECIFICATIONS & COLOR ARTWORK FOR WRITTEN

" APPROVAL PRIOR TO PERMIT APPLICATION,
ALL SIGNAGE IS SUBJECT T0 APPROVAL BY CITY SIGNAGE PERMITTING
ALL DESIGNS, GRAPHIC LAYOUTS, LETTER STYLES, LOGOS TO BE
APPROVED BY GRANT CREEK. TOWN CENTER

GRANTCREFK

R

"TOWN-CENTER-

pat ) D
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EXHIBIT “F”
RULES AND REGULATIONS

‘A. - Occupant Stores

1. Each Parcel Owner shall use its best efforts to r‘e‘qulre its Permittees to
- comply with all regulations with respect to the Common Area, including, but not by way of-
limitation, posted speed limits, directional markings and parking stall markings.

2, All Stores in the Shopping Center shall have their window displays, exterior

“signs, and exterior advertising displays adequately illuminated continuously during such

hours as the Shopping Center is open for business to the public as determined by
Developer in its reasonable discretion, : ‘ ;

3. All Stores, including entrances and returns, doors, fixtures, windows, and
plate glass shall be maintained in a safe, neat and clean condition. 2,

4. Alltrash, refuse, and waste materials shall be regularly removed from the
premises of each Store within the Shopping Center, and until removal shall be stored (a)
. in adequate containers, which containers shall be covered with lids and shall be located

.80 as not to be visible to the general public shopping in the Shopping Center, and (b) so
as not to constitute any health and fire hazard or nuisance to any Permittee. Occupants
who utilize an exterior trash storage receptacle and who are responsible for arranging for
the regular removal of trash from that receptacle shall cause the removal to occur between
the hours of 7 a.m. and 10 p.m. ) :

5. No portion of the Shopping Center shall be used for lodging purposes.

6. Except as may be permitted by Developer or by the terms of an occupant's
-lease, neither sidewalks nor walkways shall be used to display, store or place any
merchandise, equipment, or devices. : i : ;

A No advertising medium shall be utilized which can be heard or experienced
outside of any Store, including, without limiting the generality of the foregoing, flashing
lights, searchlights, loud speakers, phonographs, radios, or television. )

8. - No use shall be made of the Shopping Center or any portion or portions of
the - Shopping' Center which would (a) violate any law, ordinance, or regulation, (b)
constitute a nuisance, (c) constitute an extra-hazardous use, or (d) violate, suspend, or
void any policy or polices of insurance on the Stores, o o

9. The Parcel Owners and Occupants shall use their best efforts to require all

- ‘trucks servicing thelir respective Stores to load and unload those trucks (a) only during the
* hours permitted by Section 6.05 of the Deciaration, or (b) so as not to materially interfere

j "~ with the operation of the other Stores within the Shopping Center.

. GRANT GREEK TOWN CENTER PHASE | RULES AND REGULATIONS, EXHIBIT F, PAGE 1
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B. Conduct _of Persons

ablished for the use of roadways,

The following rules and regulations are hereby est:
and other common facilities provided for the use of.

walkways, the Parking Area,

Permittees:
y (other than Outside Sales

hall use any roadway of walkwa
from or ingress to any Store

except as a means of egress
Shopping Center of adjacent public streets, or such other

uses as are approved by the Parcel Owners. All use of roadways and walkways shall be
in an orderly manner, in accordance with the - directional or other signs’ or guides.
Roadways within the Shopping Center shall not be used for parking or stopping, except for
the immediate loading or unloading of passengers. No walkway {other than Outside Sales
Areas permitted by Developer) shall be used for other than pedestrian travel or such other

uses as are approved by the Parcel Owners.

2. No person shall use the Parking Area

vduﬁng the period of time the person or the occup

pusiness invitees of the business establishments
vehicles shall be parked in an orderly manner within the painted lines defining: the

individual parking places. During peak periods of pusiness activity, limitations may be
jmposed as 10 the length of time for parking use. Such limitations may be made in specified -

areas.

: 1. No person 8
Areas permitted by Developer),
and the Parking Area within the

except forthe parking of motor vehicles
ants of the vehicles are customers or
within the Shopping Center. All motor

. No person shall use any utility area, truck court, or other area reserved for
use in connection with the conduct of business, except for the specific purpose for which
permission to use that area is given. i ' : -
ht to designate certain pottions of the Parking Area
e respective employees, agents, contractors,
ants. Those portions of the Parking Area may

Developer and each Occupant shall use its

reasonable best offorts to require its employees, agents, contractors, licensees, and
concessionaires to park in the portions of the Parking Area designated by Developer, as
may be shown on the Plot Plan, for that use. Each Occupant shall furnish Developer with
a fist of all of their respective employees' license plate numbers and shall thereafter notify

Developer of any changes to those license plate numbers wi
vehicles in the designated parking areas, except

“change. ifthe employees fail to park their
© o the extent Developer may have agreed to the contrary in any lease with an Occupant
. orany of-record written agreement with another Parcel Owner, then Developer may charge
the Occupant or the Parcel Owner with respect to that occupant, $15.00 per day per,
vehicle for each day or partial day that employee vehicle(s) are parked in any areas other
than those so designated. All amounts due under
‘payable to Developer within ten (10) days after Developer's dem
amounts. All Occupants authorize Developer to tow away OF caus

B Developer reserves therig
for nonexclusive use as parking areas by th
Jicensees and concessionaires of the Occup
be more particularly set forth in the Plot Plan.

and for payment of those
e to be towed away from

. GRANT GREEK TOWN GENTER PHASE | RULES AND REGULATIONS, EXHIBIT F, PAGE 2
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the Shopping Center any vehicle in violation of the provisions of this paragraph, and/or to
attach violation stickers or notices to such vehicles. - B

. 5. Developer shall have the right to supplement these Rules and Regulations

with rules and regulations dealing with the public's right to engage in expressive activity in

the Shopping Center (“Expressive Activities Regulation”), which Expressive Activities
. Regulations shall comply with then current Montana and federal law. )

6. Subject to the Expressive Activities Regulations, no person shall, in oron any’
‘part of the Common Area. : ‘ R B I

(@) 'Vend, peddle, or solicit orders for ‘sale or distribuiion of any
merchandise, device, service, periodical, .book, pamphlet, -or- other matter
~whatsoever. . .. : : ‘ Pl '

0] Exhibit any sign, placard, banner, notice, or other written material.
(6) Distribute any circulér, booklet, handbill, placard, or other méterial.

T (d) Solicit membership in any organization, group, or association or
- contribution for any purpose. :

. (e)  Parade, rally, patrol, picket, demonstrate, or engage in any conduct

that might tend to interfere with or impede the use of any of the Common Area by

- any Permittee, create a disturbance, attract attention or harass, annoy, disparage,

~ or be detrimental to the interest of any of the retail establishments within the
Shopping Center. . s ‘

: 1]  Use any Common Area for any purpose when none of the retail
establishments within the Shopping Center is open for business or employment.

. o) Throw, discard, or deposit any paper, glass, or extraneous matter 6f‘
- any kind, except in designated receptacles, or create litter or hazards of any kind. -

) (h) . ’/ Use any sound-making device of any kind or create or produce in any
manner noise or sound that is annoying, unpleasant, or distasteful to any Permittee.

' ‘(i) Deface, damage, or demoalish any sign, light standard or fixture,
landscaping material, or other improvement within the Shopping Center, or the
property of customers, business invitees, or employees situated within the Shopping

Center. = R ‘ AR S
The listing of specific items as being prohibited is not intended to be exclusive but

e _ls' intended to indicate in general the manner in which the right to use the Common Area”
-may be limited.- " - : , ~ T e o

. GRANT CREEK TOWN CENTER PHASE | RULES AND REGULATIONS, EXHIBIT F, PAGE3
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Any Parcel Owner shall have the right to rem
Shopping Center or any portion of the Shopping Ce
damages arising from any
of the prohibitions listed above,

directed to do so by the Parcel

| GRANT CREEK TOWN CENTER PHASE I RULES AND

take legal action to do so) any unauthorized pers
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or from coming upon, the
prohibit, abate, and recover

REGULATIONS, EXHIBIT F, PAGE 4 :

s

U140 4 i s

ove or exclude from or to restrain (or
on from,
nter and
unauthorized act, whether or not the act is in express violation
In so acting such Parcel Owner is not the agent of other
Parcel Owners or occupants of the Shopping Center, unless expressly authorized or
Owner or Occupant in writing,
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EXHIBIT “F”
RULES AND REGULATIONS
A Occupant Stores ‘
1. Each Parcel Owner shall use its best efforts to require its Permittees to:

“comply with all regulations with respect to the Common Area, including, but not by way of
limitation, posted speed limits, directional markings and parking stail markings.

2. Al Stores in the Shopping Center shall have their window displays, exterior

. signs, and exterior advertising displays adequately illuminated continuously during such

hours ‘as-the Shopping Center is open for business to the public as: determined by
Developer in its reasonable discretion, ' L

3. All Stores, including entrances and retums, doors, fixtures, windows, and
plate glass shall be maintained in a safe, neat and clean condition. i :

4, All trash, refuse, and waste materials shall be regularly removed from the
premises of each Store within the Shopping Center, and until removal shall be stored (a)
in adequate containers, which containers shall be covered with'lids and shall be located -
50 as not to be visible to the general public shopping in the Shopping Center, and (b) so -
as not to constitute any health and fire hazard or nuisance to any Permittes. Occupants
who utilize an exterior trash storage receptacle and who are responsible for arranging for
the regular removal of trash from that receptacle shall cause the removal to occur between

the hours of 7 a.m. and 10 p.m.

5. ... No portion of the Shopping Center shall be used for lodging purposes.

6. .- Except as may be permitted by Developer or by the terms of an occupant's -
lease, neither sidewalks nor walkways shall be used to display, store or place any

" merchandise, equipment, or devices.

7.+ No advertising medium shall be' utilized which can be heard or experienced
outside of any Store, including, without limiting the generality of the foregoing, flashing
lights, searchlights, loud speakers, phonographs, radios, or television, .

‘ 8. No usé shall be made of the Shopping Center or any.portion or portions of
the Shopping Center which would (a) violate any law, ordinance, or regulation, (b)

. constitute a nuisance, (c) constitute an extra-hazardous use, or (d) violate, suspend, or

void any policy or polices of insurance on the Stores.

9. - The‘ParceI Owners and Occupants shall use their best efforts to require all

‘ “trucks servicing their respective Stores to load and unload those trucks (a) only during the

hours permitted by Section 6.05 of the Declaration, or {b) s0 as not to materially interfere -

. with the qperatlon of the other Stores within the Shopping Center. ’
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B. ; Conduct of Persons :

The followiﬁg rules and ré

gulations are hereby established for the use of roadways, .

. - walkways, the ‘Parking -Area, and - other common facllities provided for the use of
Permittees: " : o S B
» ... -No person shall use ahy roadway or walkway (other thén Outside Sales

" Areas permitted by Developer), except as a means of e
and the Parking Area within the Sh
uses as are approved by the Parc
in-an_ orderly manner, i

gress from or ingress to any Store
opping Center or adjacent public streets, or such other
el Owners, All use of roadways and walkways shall be

e with the directional or other signs ‘or guides,
Roadways within the Shopping Center shail not be used for parking or stopping, except for
the immediate loading or unloading of passengers, No walkway (other than Qutside Sales
Areas permitted by Developer) shall be used for other than pedestrian travel or such other
‘Uses as are approved by the Parcel Owners. . )

All motor
ining the -

3. No person shall use a

ny utllity area,

use in connection with the co

nduct of business,

individual parking places. During peak periods of business activity, limitations ' may be
imposed as to the length of time for parking use. Such limitations may be made in specified
areas., : ~

truck court, or other area reserved for

s given,

except for the specific purpose for which

permission to use that area i

4,
for nonexclusi
. licensees and

Develober feserves the right to designate certain
Ve Use as parking areas by the re

Portions of the Parking Area
spective employees,

feasonable best efforts to require it
concessionaires to park in the portio
- may be shown on the Plot Plan, for that use. Each
a list of all of their respective employees' license pl
Developer of any changes to those license plate
change. If the employees fail to park their vehicles
to the extent Developer may have agreed to the contrary in any lease with an Occupant -
or any of-record written agresment with another Parce| Owner, then Developer may charge '
the Occ i ct to.that accupant, $15.00 per day per

agents, contractors, licensees, and
ng Area designated by Developer, as
Occupant shall furnish Developer with
ate numbers and shall thereafter notify
numbers within ten (10) days after any
in the designated parking areas, except

ns of the Parki
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“the Shopping Center any vehicls in violation of the provisions of this paragraph, and/or to
attach violation stickers or notices to such vehicles, ) ‘ :
e 5.. - Developer shall have the right to supplement these Rules and Regulations .
with rules and regulations dealing with the public's right to engage in expressive activity in’
.- .the Shopping Center (“Expressive Activitles Regulation”), which Expressive Activities
‘- Regulations shall comply with then current Montana and federal law, . .

s 8. Subject ‘tc‘) the Expressive Activities Regulations, no person shall, in or on any
part of the Common Area.’ . L : : :

. t~(a)‘ Vend, ‘peddle, or solicit orders for sale or distribution ‘o,f'any
merchandise,: device, - service, petiodical; - book, pamphlet, or ‘other. matter
_whatsoe_yer. : ERIE T BRI

(b)  Exhibit any sign, placard, banner, notice, or other written material,

‘ (c)" Distribute any circular, bookiet, handbill, placard, or other material,

R “(d) _-Solicit membership in any organization,.group, or association” or
g cqntributiqn for any purpose. - R ) : R

R - Parade, rally, patrol, picket, demonstrate, or engage in any conduct -
“ that might tend to interfere with or impede the use of any of the Common Area by
—any Permittee, create a disturbance; attract attention or harass, annoy, disparage,

or be detrimental to the interest of any of the retail establishments within the
Shopping Center, . '

Cea(f) ) Use »any‘Corynmon'Area for any pufpose when none of the retail
» establishments within the Shopping Center is open for bus_lness or employment;

R (@) X Thfow, dlsCard; ‘or:d_eposit any paper, glass, or extraneous matter of
~any kind, except in designated receptacles, or create itter or hazards of any kind,
g (h) . Useany éoﬁhd-making device of any kind oh create or produce in ény :
manner noise or sound that is annoying, unpleasant, or distasteful to any Permittee,

ST ( Deface, damage, or demolish any sign, ‘light standard or fixture, -
. landscaping material, or other improvement within the' Shopping Center, or the
:property of customers, business invitees, or employees situated within the Shopping
Center, .~ v . i ‘ ; oo ) '
" i -Thelisting of specific items as being prohibited is not intended to be exclusive but
.Is intended to.indicate in general the manner in which the right to use the Common Area
‘maybe limited, * 7T T S B
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: Any Parcel Owner shall have the right to remove or exclude from or to restrain (or
take legal action to do so) any unauthorized person from, or from coming upon, the
Shopping Center or any portion of the Shopping Center and prohibit, abate, and recover
damages arising from any unauthorized act, whether or not the act is in express violation
of the prohibitions listed above. In so acting such Parcel Owner is not the agent of other
Parcel Owners or occupants of the Shopping Center, unless expressly authorized or
directed to do so by the Parcel Owner or Occupant in writing. h
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FIRST AMENDMENT TO DECLARATION OF
CONSTRUCTION AND OPERATION COVENANTS AND RESTRICTIONS
i AND GRANT OF EASEMENTS
Phase | of Grant Creek Town Center, Missoula, Montana

THIS FIRST AMENDMENT TO DECLARATION OF CONSTRUCTION AND
OPERATEON COVENANTS AND RESTRICTIONS AND GRANT OF EASEMENTS is
made on , 1998, by LV Investors, a California limited partnership whose
address is c/o Colliers StepStone, 610 West Ash Street, Suite 1400, San Diego, California
- 92101, Carisch Brothers, a Minnesota general partnership whose address is 641 East Lake
_ Street, Suite 226, Wayzata, Minnesota 55391 (referred to in this agreement as “Carisch”),
and Western Security Bank, a federally chartered savings bank whose address is 100 East
Broadway, Missoula, Montana 59802 (referred to in this agreement as "Western")

RECITALS

. WHEREAS, LV Investors has executed a Declaration of Construction and Operation
Covenants and Restrictions with respect to Phase | of Grant Creek Town Center in
Missoula, Montana, which was recorded on September 23, 1998, in Book 556 of Micro
Records, Page 209, records of Missoula County, Montana (referred to in this amendment
as the “Declaration”); and -

. "WHEREAS, as of‘ the date and time of execution of this amendment, LV Investors
owns Lots 1 and 2 of Grant Creek Town Center, and Western owns Lot 3 of Grant Creek
Town Center; and

WHEREAS, Wesfem intends to construct and operate a bank facility oh Lot 3; ah‘d
WHEREAS, the Parties wish to amend certain provisions of the Declaration; and

WHEREAS, Section 14.08 of the Declaration provides that “No modification, waiver,
amendment, discharge, or change of this Declaration shall be valid unless it is in writing
and signed by all of the Parcel Owners;"

- NOW, THEREFORE, acting pursuant to Section 14.08 of the Declaration, the
Parties agree to amend the Declaration in the following respects: :

Section 1. Amendment of Resale Restrictions. With respect to Lot 3 of Grant

" Creek Town Center, as that lot now exists or may subsequently be modified (referred to

in this amendment as “Lot 3"), the Parties agree to amend the resale restrictions contained
in Article XIll of the Declaration in the following respects:

(a) The requirements of Section 13.02 of the Declaration, which require each
Parcel Owner to negotiate with the Developer before attempting to market a Parcel
or solicit offers to purchase a Parcel, will not apply to Lot 3 if the Parce! Owner of

FIRST‘AMENDMYENT TO GRANT CREEK TOWN CENTER PHASE | DECLARATION, PAGE 1
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“‘Lot3is negbtiating With a person, or attempting to market
intends to.operate 3 banking faciljt )

" at Lot4td.a person, who
y_on‘LotS, AR :

intends to operate 4 ban v
e Séction 2. Amendment of Construcﬁdn.Requlrements. With respect to Lot 3,
-+ the Partles agree to amend the general canstruction requirements contained in Section
. 2,05 of the Declaration by replacing Section 2.05(b) with the following provisions:

SMmencement of construction ang buéiness. The Parcel

the Parcg)

nes, then the

se the following femedies:

the Developer pursuant.

in addition to paying the .

the Parcg|,
to the Developer Pursuant t

(o] Paragraph (/) above,

The capitalized terms u
e terms in the Declaration

w Sectlon‘a. Defined terms,
- the me

> Meanings establish




IS frrene can L
AT A

‘&Ww

VA DA s

kDS 7ears 1786

i Section 4. Effect of this amendment. The Declaration will remain‘in full force and '
~, effect, and will cqntinue to be enforceable in accordance with its terms, as revised by this

amendment.
: .Executed as of 10 - , 1998.
LV INVESTORS, by H&S FINANCIAL WESTERN SECURITY BANK
CORPORATION, its general partner ‘
BYs= - %" By:
Harold D. McNee, Jr., President Title: ya
state oF A )
. :sS
COUNTY OF ) :
N , , , A Y
41% his instrument was acknowledged before me on RO , 1998, by
Harold%. McNee, Jr., as President of H&S Financial Corporation, the general partner of

LV Invgstossar,

ey,

) e,
Sananite s, Cl};/
S ) ,
§ Forany 'gE Y 7 =
e BEAL) b+ Notary publlc& o state of ZZ2A0
2" L pup© 4 3 Residing at _{ A /0.
S BY Sof My commission expires G-7]- D0
T 20000008 v : T

)

s
COUNTY OF MISSOULA )

was acknowledgelfb ore m on&vlﬁbﬁy g , 1998, by
as thef Yecutive Ui s idint of Western Security Bank.
a,ml(ntefapuwnj el Lo

Notary public @r the state of
Residing at i
My commission expires

'98 0CT 8 pvdi15

M\C& 6. 2:OLHJE‘()i‘rﬂstrument

No IC MONTANA
, MT
My Gomm, Expres July 13, 1999,
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‘ " SECOND AMENDMENT TO DECLARATION OF ‘ :
CONSTRUCTION AND OPERATION COVENANTS AND RESTRICTIONS

- ) AND GRANT OF EASEMENTS :
Phase | of Grant Creek Town Center, Missoula, Montana

. THIS SECOND AMENDMENT TO DECLARATION OF CONSTRUCTION AND

. OPERATION COVENANTS AND RESTRICTIONS AND GRANT OF EASEMENTS is .

made on , 1998, by LV Investors, a GCalifornia limited partnership whose
address is c/o Colliers StepStone, 610 West Ash Street, Suite 1400, San Diego, California
92101, Carisch Brothers, a Minnesota general partnership whose address Is 641 East Lake
Street, Suite 226, Wayzata, Minnesota 55391, and Western Security Bank, a federally
chartered savings bank whose address is 100 East Broadway, Missoula, Montana 59802
((colleclively referred to in this agreement as the “Parties”). : .

RECITALS

. WHEREAS, LV Investors recorded a Declaration of Construction and Operation
Covenants and Restrictions with respect to Phase'l of Grant Creek Town Center in
Missoula, Montana (referred to in this amendment as the “Declaration”) on September 23,
1998, in Book 556 of Micro Records at Page 209; and X A

WHEREAS, LV Investors and Western Security Bank have recorded a First
Amendment to the Declaration; and . I

WHEREAS, Section 14.08 of the Declaration provides that “No modiiicétfon, waiver,
amendment, discharge, or change of this Declaration shall be valid unless it is in writing
and signed by all of the Parcel Owners;" and - = o

_WHEREAS. as of the date and time of oxecution of this amendment, LV Investors
owns Lot:1 of Grant Creek Town Center, Western Security Bank owns Lot 3 of Grant
Creek Town Center, and Carisch Brothers owns Lot 4 of Grant Creek Town Center; and

WHEREAS, Carisdh Brothers intends to construct‘and operaie a fast "fdod'

restaurant on Lot 4, and the Parties wish to amend certain provisions of the Declaration;

o NOW, THEREFORE, acting pursuant to Section 14.08 of the Declaration, the

Parties agree to amend the Declaration in the foliowing respects: :
_Section 1.- Amendment of Resale Restrictions. With respect to Lot 4 of Grant

Creek Town Center, as that lot now exists or may subsequently be modified (referred to

‘In this amendment as “Lot 4"), the Parties agree to amend the resale restrictions contained -~ -

in Article Xill of the Declaration in the following respects: ’ ) e

_ () The requirements of ‘Section 13.02 of the Declaration, which \re‘quvi‘re each
_ Parcel Owner to negotiate with the Developer before attempting to market a Parcel -

~ SECOND AMENDMENT TO GRANT CREEK TOWN GENTER PHASE | DECLARATION, PAGET
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or solicit 6ffers to purchasg é Parcel, wm not épply_ to Lot 4 jf the Parcel‘o‘w‘nery of -
Lot4 ls'negotiating with a person, or attempting to market Lot 4 to a person, who
Intends to operate afast food restayrant onlots4, . .- EREN ‘ ‘

‘ (b) The requirements of Section 13,03 of the Declafation will not apply to | ot
4if the Parge| Owner of Lot 4 feceives an offer to Ppurchase Lot 4froma Person who
intends to Operate a fast foog festaurant on Lot 4, - T i

: Section 2, Effect of this amendment, The Declafation' will remain in full force and
effect, and wijjj continue to be enforceable in accordance with jtg terms, as reviseq by this
amendment, ) : : o

: .Executed as of _/00 ~(p » 1998,

WESTEHN SECURITY BANK ! , _CARISCH BHOTHERS

By: .- .o ST
- ~Qerald Carisch, Partner :

L S Thig fnstrument was ackndWIedged before me on o i 11998, by
. Gerald Carisch as a partner of Carisch Brothers, Lo T 2
Notary public forthe state of -~ N T
Residing at - - : : ~ : SN
s G Mycommisslon expires : - e S
STATE OF "MON?ANA : o ; R

1998, by
uglas G, ‘Bardwell ag Executive -
Western Sec’urity_ Bank, S

PUbic for the state of . -~ EREER
My commission expires _ L IR
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or soiiéit offers to purchage & Parcel, will not apply to Lot 4 jf the Pareg) Owner of
Lot4is negotiating with g person, or attempting to mariet Lot4toa person, who
intends to Operate a fast foog festaurant on Lot 4,

()T
4 if the Parcel Own,
Intends to Operate

Sectlon 2, Effact of this amendment, The Declaration wij remain in full farco and
effsct, and wij| continue to be enforceabls in accordance with jtg terms, as revigad by this
amendment,

Exacuted as of —M, 1998,

WESTERN SECURITY BANK

By: ‘
. Tltle:\.\_
" STATE OF plbesTa )
i8S
COUNTY OF __Hgnluliern )

. — ‘
- This Instrument was acknowledged befors me on —%, 1998, by
Gerald Carisch ag a partner of Carigch Brothers,

Caue
Noiary public for the state of

esiding at A
My commission expires ——C-EngeQ\~

This instrument was acknowlsdgad befora me on , 1998, by
—_——
Gerald Carisoh ag & partner of Carisch Brothers, . :

(SEAL) Notary public for the statg of :
. Reslding at :
) My commission expires :
| .

sEconp AMENDMENT TO GRANT GREEK Towy CENTER PHASE | DECLARATION, PAGE 2
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LV lNVESTORS by H&S FINANCIAL
CORPORA’HON i\s general partner

STATE oF x,mma,
COUNTY OF MM___

This instrument was acknowledged before me on
Harold G. McNee, Jr., as President of H&S Financial Corpor’

LV Invesiors. o

'S8
)

1998 by

N
Residing at _
My commlssmn explres ;

?Eo
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THIRD AMENDMENT TO DECLARATION OF
CONSTRUCTION AND OPERATION COVENANTS AND RESTRICTIONS
) AND GRANT OF EASEMENTS

Phase | of Grant Creek Town Center, Missouia, Montana

THIS THIRD AMENDMENT TO DECLARATION OF CONSTRUCTION AND
OPEHATlﬁNtCOVENANTS AND RESTRICTIONS AND GRANT OF EASEMENTS is
made on , 1998, by LV Investors, a California limited partnership whose
address Is c/o Colliers StepStone, 610 West Ash Street, Suite 1 400, San Diego, Califomia
92101 (referred to in this agresment as "LV Investors"), Carisch Brothers, a Minnesota
general partnership whose address is 641 East Lake Street, Suite 226, Wayzata,
Minnesota 55391 (referred to in this agreement as “Carisch”), and Westem Security Bank,
a federally chartered savings bank whose address is 100 East Broadway, Missoula,
Montana 59802 (referred to In this agreement as “Western"),

RECITALS

WHEREAS, LV Investors has executed a Declaration of Construction and Operation
Covenants and Restrictions with respect to Phase | of Grant Creek Town Center in
Missoula, Montana, which was recorded on September 23, 1998, in Book 556 of Micro
Records, Page 209, records of Missoula County, Montana, and has aiso executed a First
Amendment to Declaration of Construction and Operation Covenants and Restrictions with
respect to Phase | of Grant Creek Town Center in Missoula, Montana, which was recorded
on October 8, 1998, in Book 557 of Micro Records, Page 1784, records of Missoula
County, Montana, and a Second Amendment to Declaration of Construction and Operation
Covenants and Restrictions with respect to Phase | of Grant Creek Town Center in
Missoula, Montana, which was recorded on October 8, 1998, in Book 557 of Micro
Records, Page 1791, records of Missoula County, Montana (collectively referred to in this
amendment as the “Declaration”); and :

WHEREAS, Exhibits A, B, and C of the Declaration state that the Declaration covers
Lots 1, 3, and 4 of Grant Creek Town Center; and

WHEREAS, the parties have filed an amended subdivision plat known as “Grant
Creek Town Center Lots 1, 3, and 4,” and as of the date and time of execution of this
amendment LV Investors owns Lot 1A of Grant Creek Town Center Lots 1, 3, and 4,
Western owns Lot 3A of Grant Creek Town Center Lots 1, 3, and 4, and Carisch owns Lot
4A of Grant Creek Town Center Lots 1, 3, and 4; and

WHEREAS, the parties wish to amend the Declaration to reflect the amended
boundaries of the subdivision; and '

WHEREAS, Section 14.08 of the Declaration provides that “No modification, waiver,

amendment, discharge, or change of this Declaration shall be valid unless it is in writing
and signed by all of the Parcel Owners;" i

THIRD AMENDMENT TO GRANT CREEK TOWN CENTER PHASE | DECLARATION, PAGE 1
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NOW, THEREFORE, acting pursuant to Section 14.08 of the Declaration, the
parties agree to amend the Declaration in the following respects:

Section 1. Amendment of Exhibit A. The parties agree to amend Exhibit A of the
Declaration, which contains the legal description of the Property, by replacing it with the
Exhibit A which is attached to this amendment.

Section 2. Amendment of Exhibit B. The parties agree to amend Exhibit B of the
Declaration, which is the Parce! Map which shows the boundaries of the various Parcels
which make up the Shopping Center, by replacing it with the Exhibit B which is attached
to this amendment.

Section 3. Amendment of Exhibit C. The parties agree to amend Exhibit C of the
Declaration, which is the Plot Plan which shows the location of various areas and
improvements in the Shopping Center, by replacing it with the Exhibit C which is attached
to this amendment.

Section 4. Defined terms. The capitalized terms used in this amendment will have
the meanings established for those terms in the Declaration.

Section 5. Effect of this amendment. The Declaration will remain in full force and
effect, and will continue to be enforceable In accordance with its terms, as revised by this

amendment.
Executed as of ( lz & 8 , 1998.
CARISCH BRO WESTERN SECURITY BANK
B By: Qﬁfw‘ré /( /dmn[w//
Gerald Carisch, Partner o Title__EZ )2

LV INVESTORS, by H&S FINANCIAL
CC_)RPOHATION, its general partner

=, e,

By: «
Harold D. McNee, Jr.,

THIRD AMENDMENT TO GRANT CREEK TOWN CENTER PHASE | DECLARATION, PAGE 2
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STATE OF %)

'S8
COUNTY OF )

This instrument was acknowledged before me on M, 1998, by

Harold G. McNee, Jr., as President of H&S Financial Corporation, the general partne’r of
LV Investors.

(SEAL) Notary public for the )tate of
Residing at __#/&

My commission expire§ _3/S/0¢

' STATE oF _ MONTWA )
COUNTY OF ISR |

ment was acknowl dged before me on _ NAJOMBER 3 , 1998, by
as the _6.V.¥. of Western Security Bank

Notary public for the|state of MLNA
idi Missal

Residing at
My commission expifes

STATEOF Mo\ oa, )
‘SS
COUNTY OF SeM iy

This instrument was acknowledged before me bn X &\Qﬁ& A, 1998, by

Geraid Carisch as a partner of Carisch Brothers.

% Notary public for the state of _ N e NOw
. Residing at __- g ARG
Fy) [ g
iF My commission expires A - \9 QY
“ . .

fae m"un.,

:;\S'h‘ﬂ}-z ',\;
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FOURTH AMENDMENT TO DECLARATION OF CONSTRUCTION
AND OPERATION COVENANTS AND RESTRICTIONS
AND GRANT OF EASEMENTS
Phase II of Grant Creek Town Center, Missoula, Montana

THIS FOURTH AMENDMENT TO DECLARATION OF CONSTRUCTION AND
OPERATION COVENANTS AND RESTRICTIONS AND GRANT OF EASEMENTS
(“Amendment”) is entered into effective April 15, 2003, by and between the Parcel Owners,
namely: WOODMONT MISSOULA, L.P., a Texas limited partnership, whose address is
2100 West 7" Street, Fort Worth, Texas 76107 (“Woodmont”); and DELAY ENTERPRISES,
L.L.C., a Montana limited liability company, whose address is $5426 Quail Ridge Circle,
Spokane, Washington 99223 (“Delay”) (Woodmont and Delay being sometimes collectively
referred to herein as the “Parties”).

WITNESSETH

WHEREAS, LV Investors, a California limited partnership (“LV") executed a
Declaration of Construction and Qperation Covenants and Restrictions (the “REA") with
respect to Phase Il of Grant Creek Town Center in Missoula, Montana, which was recorded
on July 8, 1998, in Book 547 of Micro Records, Page 912, records of Missoula County,
Montana;

WHEREAS, LV executed that certain First Amendment to Declaration of Construction
and Operation Covenants and Restrictions and Grant of Easements (Phase || of Grant Creek
Town Center, Missoula, Montana) recorded on July 8, 1998, at Book 547, Page 973 Micro
Records, County of Missoula, Montana (the “First Amendment”);

WHEREAS, LV and Rocky Mountain Oil, Inc., a Montana corporation, whose address
is 4567 West 80" Street, P.O. Box 1224, Minneapolis, Minnesocta 55440 (owner of Lot 5A,
hereinafter referred to as “Rocky Mountain”) entered into that certain Second Amendment to
Declaration of Construction and Operation Covenants and Restrictions and Grant of
Easements (Phase !l of Grant Creek Town Center, Missoula, Montana), recorded September
1, 1998, at Book 553, Page 2091, Micro Records, County of Missoula, Montana (the “Second
Amendment”);

WHEREAS, LV and Rocky Mountain further entered into that certain Restrictive
Covenant for the Benefit of Lot 5A of Grant Creek Town Center (the “Lot 5A Restriction”),
dated July 1, 1998, recorded at Book 547, Page 0982 of the Micro Records of Missoula
County, Montana;

WHEREAS, LV sold itsright, title and interest in and to the Parcels subject to the REA

to Woodmontin that certain Warranty Deed recorded on August 15, 2001, at Book 666, Page
936 of the Micro Records of Missoula County, Montana;
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WHEREAS, Rocky Mountain Oil conveyed its right, title and interest in and to the
Parcels subject to the REA to Woodmontin that certain Warranty Deed recorded on August
15, 2001, at Book 666, Page 930 of the Micro Records of Missoula County, Montana;

WHEREAS, as required in its Warranty Deed to Woodmont, a Restrictive Covenant
for the benefit of Rocky Mountain Oil, Inc. was filed on August 15, 2001, restricting Lot 5A of
Grant Creek Town Center from operation as a convenience, fuel or cigarette store, which
Restrictive Covenantwas recorded in Book 666, Page 932, ofthe M icro Records of Missoula
County, Montana;

WHEREAS, Woodmont and Delay entered into that certain Third Amendment to
Declaration of Construction and Operation Covenants and Restrictions and Grant of
Easements, dated August 3, 2001, recorded at Book 666, Page 939, of the Missoula County
Micro Records (the “Third Amendment”), wherein the Parties clarified the ownership of the
Parcels such that Delay owns Parcel | and Woodmont owns Parcels |l and lll, and the Third
Amendment revoked and terminated the First Amendment;

WHEREAS, the Declarations, as amended by the First Amendment (later terminated),
and further amended by the Second Amendment, and further amended by the Third
Amendment, and further amended by this Amendment s hereinafter referred to collectively
as the “Declaration”);

WHEREAS, Section 14.08 of the Declaration provides that, “No modification, waiver,
amendment, discharge, or change of this Declaration shall be valid unless itis in writing and
signed by all of the Parcel Owners;”

WHEREAS, as of the date of execution of this Amendment, Delay and Woodmontown
the Parcels which are all of the real property subject to the Declaration; and

WHEREAS, Woodmont and Delay desire to amend certain provisions of the
Declaration to reflect minor changes and corrections made in Exhibit “C” (the “Plot Map”}to
the Declaration;

NOW, THEREFORE, for and in consideration of the above recitals, the mutual
covenants of the parties hereto and the sum of Ten and No/100 Dollars ($10.00) and other
good and valuable consideration, the receipt and sufficiency of which is hereby expressly
acknowledged, the Parties agree to amend the Declaration in the following respects:

1. Exhibit “C” attached to the Third Amendment to the Declaration is hereby

deleted, and Exhibit “C” attached hereto and incorporated herein fully by
reference is hereby substituted in its place and stead.
I||| Page: 2 of &
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2. All defined terms used in this Amendment shall have the same meaning as is
ascribed thereto in the Declaration.

3. This Amendment shall be binding upon and inure to the benefit of the Parties
hereto and their respective successors and assigns.

4, Except as previously and hereby amended, the Parties do hereby confirm and
ratify the Declaration and agree that the Declaration will continue to be
enforceable in accordance with its terms and shall remain unchanged and in full
force and effect.

5. This Amendment may be executed in any number of counterparts, each of
which will for all purposes be deemed to be an original, and all of which are
identical and when taken together shall constitute one and the same instrument.

EXECUTED as of April 15, 2003.

WOODMONT MISSOULA, L.P., a Texas limited
partnership

By: Woodmont Missoula GP, L.L.C., a Texas
limited liability company, its General
Partner

oy ey Lo oL

§tepheﬁ Coslik, Managing Member

STATE OF TEXAS )
) S8
COUNTY OF TARRANT )

This instrument was acknowledged before me on this the ,-2 /9% day of April, 2003,
by Stephen Coslik, Managing Member of Woodmont Missoula GP, L.L.C., a Texas limited
liability company, the General Partner of Woodmont Missoula, L.P., a Texas limited
partnership, for and on behalf of said partne hip.

e (U

&flotary Public in and for the’Stgte of Texas

%\ SUSAN, JOHNSON
2 MY COMMISSION EXPIRES
Mey 2, 2008

My Commission Expires: C/ . ;2 ’V//
Susan®R. dohnson g 3005
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, a Montana

DELAY ENTERPRISES, L.L.C
limited liability company
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