CONFIDENTIALITY AGREEMENT


                                                       
This Confidentiality Agreement (“Agreement”) is between Kelleher & Sadowsky Associates, Inc. ("KS") on behalf of itself and its client On Island Center, LLC (“Company”), and __________________ (“Recipient”). The Company, Recipient and KS are collectively referred to herein as the “Parties”. For purposes of clarity, KS is entering into this Agreement on behalf of the Company and the Parties acknowledge and agree that all provisions contained herein shall inure to the benefit of the Company. The Company shall have the right to fully enforce the provisions of this Agreement.

1. Recipient desires to receive Confidential Information, as defined below, from KS and/or the Company for the sole purpose of evaluating Recipient's interest in the possible acquisition of property owned by the Company (the “Transaction”).

[bookmark: _GoBack]2. Recipient will hold the Confidential Information in strictest confidence and Recipient will NOT (A) use or disseminate the Confidential Information except solely for the purposes in paragraph 1 above, - (B) divulge or disclose Confidential Information (including disclosure of the existence of this Agreement) to any third parties, except to those of its directors, officers, employees, investors, lawyers, accountants, potential funding sources, affiliates, counsel, consultants, and advisors (collectively, “Representatives”) involved in evaluating a Transaction who are bound by a duty of confidentiality at least as restrictive as this Agreement, without first obtaining the Company’s written approval and only on a need to know basis in connection with Recipient’s interest in Recipient’s investment/acquisition investigation process for the Transaction.  Recipient will direct its Representatives to adhere to the terms of this Agreement by duty and acknowledges that Recipient will be responsible for any breach of this Agreement by its Representatives. The Recipient represents and warrants that it will take all necessary steps to protect the confidentiality of the Confidential Information. Notwithstanding this paragraph 2, Recipient may disclose, produce or reproduce Confidential Information if and only to the extent required by court order or governmental action of competent jurisdiction, provided that Recipient gives KS and the Company reasonable advance written notice prior to any such disclosure, so as to provide the Company with an opportunity to obtain a protective order to limit or restrict such disclosure as permitted by applicable law or otherwise obtain other reliable assurance that confidential treatment will be accorded to the Confidential Information. If, in the absence of a protective order or other remedy is not obtained, the Recipient or any of its Representatives are nonetheless compelled to disclose Confidential Information, the Recipient or such Representative may, without liability hereunder, disclose only such portions of the Confidential Information that are legally required to be disclosed. The Receiver shall as soon as practicable thereafter advise the Company of the Confidential Information so disclosed and the persons to whom it was so disclosed.

3. For purposes of this Agreement, confidential information (“Confidential Information”) includes all non-public, proprietary information, data and knowledge (in any medium, whether in the form of documents, records, notes, analysis, calculations, studies, know-how or otherwise), whether communicated in writing, orally or by visual inspection, concerning the Company or its business, markets, finances, customers, contracts, vendors, intellectual property and business plans.  Confidential Information does not include information which: (i) is already in the possession of the Recipient, as established by documentary evidence before being disclosed by or on behalf of the Recipient or its Representatives; (ii) is or becomes generally available to the public other than as a result of a disclosure by Recipient or its Representatives; (iii) becomes available to Recipient from a source other than the Company, provided that such source is not bound by any contractual, legal or fiduciary obligation of confidentiality to the Company; or (iv) is proven by documentary evidence to have been independently developed by Recipient or its Representatives without use of, or reference to, in whole or in part, Confidential Information.  

4. Recipient acknowledges that any unauthorized use or disclosure of Confidential Information will constitute a material breach of this Agreement and could cause damage to the Company for which Recipient may be responsible. Recipient acknowledges the sensitivity implicit in the investment and/or acquisition process. The Recipient agrees that money damages are an insufficient remedy for any breach of this Agreement by the Recipient or any of its Representatives and that the Company shall be entitled to seek, in addition to all other remedies at law or in equity, equitable relief by way of injunction, whether preliminary or permanent, and specific performance if the Recipient or any of its Representatives breaches any of the provisions of this Agreement. The Company shall be able to recover the cost of enforcing this Agreement including, without limitation, any reasonable attorneys’ fees if same are awarded by a court of competent jurisdiction or arbitrator. Further, it is understood and agreed that the Recipient will waive any requirement for the security or posting of any bond in connection with such remedy.  

5. Recipient agrees that all Confidential Information obtained from Company is and shall remain property of the Company, and therefore, at the conclusion of any discussions Recipient may have with Company concerning the Transaction, or at the time of any such written request by the Company or KS to do so, Recipient and its Representatives shall, at its option, either deliver to Company all Confidential Information (including copies thereof) furnished by or on behalf of Company or  Recipient will promptly destroy, all Confidential Information, and destroy all notes and derivative documents prepared by Recipient and its Representatives. If requested, Recipient will provide a written certification (including by email) that all Confidential Information and other documents were returned and destroyed as required under this paragraph 6. Nothing herein creates a relationship or commits or binds any Party to any present or future contractual relationship (except as expressly stated herein) nor shall the disclosure of Confidential Information be construed as an inducement to act or not to act in any given manner. Notwithstanding the foregoing, Recipient shall be permitted to retain one (1) copy of Confidential Information as necessary to comply with applicable law or regulation and shall not be required to erase electronically stored Confidential Information to the extent that it is contained in an archived computer system backup in accordance with the Recipient’s generally applicable security and or disaster recovery procedures, which archived version shall remain subject to this Agreement.

6. This Agreement constitutes the entire agreement of the Parties on the subject matter and may not be changed except by written instrument, signed by the Parties hereto and shall be governed by and construed in accordance with the laws of the Commonwealth of Massachusetts without reference to its conflicts of law rules.  

 7.  Recipient understands and acknowledges that neither the Company, KS nor any of their respective representatives is making any representation or warranty, express or implied, as to the accuracy or completeness of any of the Confidential Information. Only those representations or warranties which are made by the Company in a final definitive agreement, when, as and if executed, will have any legal effect. Neither the Company, its representatives, nor any of their respective officers, directors, employees, agents or controlling persons (within the meaning of the Securities Exchange Act of 1934) shall have any liability to the Recipient or any other person resulting from the Recipient’s use of the Confidential Information. Further, the Recipient acknowledges that the Company is under no duty or obligation to provide the Recipient or any of Recipient’s Representatives with access to any information, and nothing herein is intended to impose any such obligation upon the Company or its representatives.

8. This Agreement may be executed in any number of counterparts, each of which may be executed by less than all of the Parties, all of which together will constitute one instrument and will be enforceable against the Parties.  The exchange of copies of this Agreement and of signature pages by facsimile or electronic (in .PDF format) transmission shall constitute effective execution and delivery of this Agreement as to the Parties and may be used in lieu of the original document for all purposes.

9. This Agreement and all obligations shall automatically expire eighteen (18) months from the date hereof unless extended by mutual written agreement of the Parties. Notwithstanding the foregoing the obligations of the Recipient with respect to the Confidential Information received under this Agreement, including any trade secrets included therein, shall continue in force and effect indefinitely and shall survive the termination of this Agreement.

10. Each party hereby irrevocably waives any and all rights to trial by jury in any legal proceeding arising out of or related to this agreement. 

11. It is further understood and agreed that no failure or delay by either party or any representative in exercising any right, power or privilege under this Agreement shall operate as a waiver thereof, nor shall any single or partial exercise thereof preclude any other or further exercise thereof.

12. If any of the covenants set forth in this Agreement are not enforceable, in whole or in part, the remaining covenants set forth herein shall be enforceable notwithstanding the invalidity of any other covenant.  Any covenant not enforceable in part shall be enforced to the extent valid and enforceable.


[remainder of page intentionally left blank – signature page follows]

Recipient Name: __________________                     KS on behalf of itself and On Island Center, LLC

By: _____________________________		      By: ________________________________

Print Name: ______________________		      Print Name: _________________________									
Title: ____________________________	      Title: ____________________________					
									
					
							
Date:________________________ 
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